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WEDNESDAY, JULY 16, 1958 


Houss or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The committee met, pursuant to call, at 10 a. m. in room 346, Old 
House Office Building, Hon. Emanuel Celler (presiding). 

Present: Representatives Celler (chairman), Rodino, Rogers, 
Keating, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel ; Milton Eisenberg, associate counsel; and Leonard 
Appel, assistant counsel. 

Mr. Crtter. This meeting of the subcommittee will come to order. 

Our hearings this morning are on the functional discount bills, 
H. R. 10304 and related bills. 

The Antitrust Subcommittee today commences hearings on a series 
of bills which would amend section 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman Act, by adding a new proviso. 
This new proviso would make it unlawful for a seller to fail to grant 
a discount to wholesalers from the prices he charges on sales to any 
other type of purchasers. 

In short, these bills require a discount to be given to wholesalers 
that is based upon their position in the chain of distribution. 

A series of identical bills has been introduced to accomplish this 
result. 

Representative Rogers of Colorado, a distinguished colleague, has 
introduced H. R. 10304; Representative Osmers, of New Jersey, an- 
other distinguished colleague, has introduced H. R. 10305; Repre- 
sentative Reuss, of Wisconsin, has introduced H. R. 10640; Repre- 
sentative Donohue, of Massachusetts, an esteemed member of this 
Judiciary Committee, has introduced H. R. 10999; and Representa- 
tive Montoya, a third distinguished member of this House Judiciary 
Committee, from New Mexico, has introduced H. R. 11409. 

The subcommittee has received a great volume of letters from every 
section of the United States, on behalf of independent wholesalers 
and jobbers and their trade associations, urging that this type of 
legislation is imperative. 

In addition, the subcommittee has had referred to it, by many 
Members of the House, similar communications from small-business 
enterprises and their representatives. 

Other business groups, however, have communicated to us that these 
bills, if enacted, would present substantial problems in their 
operations. 


1 
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In view of this widespread interest, the subcommittee has scheduled 
hearings at this time in order to analyze carefully the need for this 
amendment to the Clayton Act, as well as the effect such an amend- 
ment would have upon business conditions generally. 

In 1936, when the Robinson-Patman Act was under consideration, 
both the House and the Senate committees reported bills which con- 
tained specific exemptions for functional discounts. These exemp- 
tions would have permitted functional discounts to be lawful under 
the broadened legislation against price discrimination. 

During the debate on the bills, however, opposition to the func- 
tional-discount exemption arose and, as a result, in both the House 
and the Senate the entire exemptive provision was removed. 

As enacted, the Robinson-Patman Act makes no specific reference 
to the legal status of functional discounts. The Robinson-Patman 
Act made the validity of functional discounts subject to the test of 
whether, in any particular situation, the discount amounts to a dis- 
crimination that is prohibited by the act. 

Under the Robinson-Patman Act, functional discounts, as any other 
type of price differential, remain lawful unless they cause adverse 
effects on competition. That is, they are lawful unless the effect of 
the discount “may be substantially to lessen competition or tend to 
create a monopoly” 
to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination. 

It was shown during the debates on the Robinson-Patman Act that 
the once clear-cut distribution patterns in the United States had 
changed substantially. In the former pattern of distribution, goods 
progressed through identifiable and separate links from the manu- 
facture to the ultimate consumer. Each of these links, the whole- 
salers, the jobbers, and the retailers, performed a relatively well- 
defined set of duties and services. 

Developments in commerce in the United States, however, by the 
time the Robinson-Patman Act became law, had brought into ae 
a host of distributive operations which did not readily fit into these 
normal categories. This is one reason why the functional-discount 
exemption had so much opposition. 

Marketing functions are scrambled. Manufacturers often do much 
of their own distribution. In addition, retailers have undertaken 
wholesaling functions, and wholesalers have integrated forward into 
the retail business. 

Accompanying this shift in the patterns of distribution, there have 
been many changes in the pricing practices used by manufacturing 
sellers. 

For example, buying departments for chains of retail stores are 
given a discount; some large retail stores themselves can buy direct 
and get a discount ; and, in some instances, small retailers organize 
into buying cooperatives and thereby secure the discount for them- 
selves. 

Inder these bills, none of these purchasers would be eligible for 
a wholesale discount. 

In some instances, these changed pricing practices have resulted in 
hardships to the traditional wholesale organizations whose business 
is solely to supply needed services for independent retail outlets. 
These hardships have brought about the bills which we will consider. 
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It is the purpose of the subcommittee in these hearings to explore 
fully the problems that confront the wholesaling segmant of our dis- 
tribution system so as to determine whether special legislation is 
needed to assure that their vital services continue. 

I shall have inserted at this point the bills that I have enumerated. 

(H. R. 10304, H. R. 10305, H. R. 10640, H. R. 10999, and H. R. 
11409 follow :) 

[H. R. 10304, 85th Cong., 2d sess.] 


A BILL To reaffirm the national pene pny and the purposes of Congress in eens 
the Robinson-Patman Antiprice Discrimination Act entitled ‘“‘An Act to amend section 
of the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U. S. C., 
title 15, see. 13), and for other purposes”, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under 
certain circumstances 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch. 592, 49 Stat. 1526; 15 U. 8. C. 13), amending section 2 of the Act of October 15, 
1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” is hereby amended 
to add as a final provision to section 2 (a) of the aforesaid Act, as amended, as 
follows: “Provided, however, That the term ‘discriminate in price’ and ‘discrim- 
ination’ as used in this section shall be deemed to include the failure to impose 
differentials in price as between purchasers in different functional classes; for 
the purpose of classification of customers as members of different functional 
classes, the character of the selling of the purchasers, not the buying, shall deter- 
mine the classification, and any purchaser who sells both at wholesale and at 
retail, shall, irrespective of quantity purchased, be classified: (1) As a wholesaler 
on purchases for sale to retail customers, not owned and controlled by the pur- 
chaser ; and (2) as a retailer on purchases for sale to consumers.” 


[H. R. 10305, 85th Cong., 2d sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting the 
Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 of 
the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U. S. C., 
title 15, sec. 18), and for other purposes”, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under 
certain circumstances 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch. 592, 49 Stat. 1526; 15 U. S. C. 13), amending section 2 of the Act of October 15, 
1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” is hereby amended 
to add as a final provision to section 2 (a) of the aforesaid Act, as amended, as 
follows: “Provided, however, That the term ‘discriminate in price’ and ‘discrimi- 
nation’ as used in this section shall be deemed to include the failure to impose 
differentials in price as between purchasers in different functional classes ; for the 
purpose of classification of customers as members of different functional classes, 
the character of the selling of the purchasers, not the buying, shall determine the 
classification, and any purchaser who sells both at wholesale and at retail, shall, 
irrespective of quantity purchased, be classified: (1) As a wholesaler on pur- 
chases for sale to retail customers, not owned and controlled by the purchaser ; 
and (2) as a retailer on purchases for sale to consumers.” 


[H. R. 10640, 85th Cong., 2d sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting the 


Robinson-Patman Anti-Price Discrimination Act entitled “An Act to amend section 2 of 
the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended (U. S. C., 


title 15, see. 13), and for other purposes”, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under 
certain circumstances 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 1 of the Act of June 19, 
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1936, (ch. 592, 49 Stat. 1526; 15 U. S. C. 18), amending section 2 of the Act of 
October 15, 1914, (ch. 323, 38 Stat. 730), entitled “An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other purposes”, 
is hereby amended to add as a final provision to section 2 (a) of the aforesaid 
Act as amended as follows: “Provided, however, That the term ‘discriminate in 
price’ and ‘discrimination’ as used in this section shall be deemed to include 
the failure to impose differentials in price as between purchasers in different 
functional classes; for the purpose of classification of customers as members 
of different functional classes, the character of the selling of the purchasers, 
not the buying, shall determine the classification, and any purchaser who sells 
both at wholesale and at retail, shall, irrespective of quantity purchased, be 
classified: (1) As a wholesaler on purchases for sale to retail customers, not 
owned and controlled by the purchaser; and (2) as a retailer on purchases for 
sale to consumers.” 





{H. R. 10999, 85th Cong., 2d sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting the 
Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 of 
the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes.’ approved October 15, 1914, as amended (U. S. C., 
title 15, see. 13), and for other purposes’’, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under 
certain circumstances 
Be it enacted by the Senate and House of Representatives of the United States 

of American in Congress assembled, That section 1 of the Act of June 19, 1936 
(ch. 592, 49 Stat. 1526; 15 U. S. C. 18), amending section 2 of the Act of October 
15, 1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” is hereby 
amended to add as a final provision to section 2 (a) of the aforesaid Act, as 
amended, as follows: “Provided, however, That the term ‘discriminate in price’ 
and ‘discrimination’ as used in this section shall be deemed to include the 
failure to impose differentials in price as between purchasers in different func- 
tional classes; for the purpose of classification of customers as members of 
different functional classes, the character of the selling of the purchasers, not 
the buying, shall determine the classification, and any purchaser who sells both 
at wholesale and at retail shall, irrespective of quantity purchased, be classi- 
fied: (1) As a wholesaler on purchases for sale to retail customers, not owned 
and controlled by the purchaser; and (2) as a retailer on purchases for sale 
to consumers.” 


[H. R. 11409, 85th Cong., 2d sess.] 


A BILL To reaffirm the national public policy and the purposes of Congress in enacting the 
Robinson-Patman Antiprice Discrimination Act entitled “An Act to amend section 2 of 
the Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’, approved October 15, 1914, as amended (U. S. C., 
title 15, sec. 13), and for other purposes”, and to clarify the intent and meaning of the 
aforesaid law by providing for the mandatory nature of functional discounts under 
certain circumstances 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That section 1 of the Act of June 19, 
1936 (ch. 592, 49 Stat. 1526; 15 U. S. C. 13), amending section 2 of the Act of 
October 15, 1914 (ch. 323, 38 Stat. 730), entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes” is 
hereby amended to add as a final provision to section 2 (a) of the aforesaid 
Act, as amended, as follows: “Provided, however, That the term ‘discriminate 
in price’ and ‘discrimination’ as used in this section shall be deemed to in- 
clude the failure to impose differentials in price as between purchasers in 
different functional classes; for the purpose of clarification of customers as 
members of different functional classes, the character of the selling of the pur- 
chasers, not the buying, shall determine the classification, and any purchaser 
who sells both at wholesale and at retail, shall, irrespective of quantity purchased, 
be classified: (1) As a wholesaler on purchases for sale to retail customers, not 
owned and controlled by the purchaser; and (2) as a retailer on purchases for 
sale to consumers.” 


Mr. Crertrer. Now, our first witness this morning will be the re- 
vered and distinguished member of our own subcommittee, Mr. Rogers 
of Colorado. 
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TESTIMONY OF HON. BYRON G. ROGERS, A MEMBER OF THE HOUSE 
OF REPRESENTATIVES FROM THE FIRST CONGRESSIONAL DIS- 
TRICT OF THE STATE OF COLORADO 


Mr. Roeers. Mr. Chairman, I first want to compliment you in 
setting for hearing H. R. 10304 and similar bills that have been in- 
troduced by other Members of the House of Representatives, dealing 
with the problems of functional discounts. 

As you know, we originaily intended to have 2 complete days of 
hearings, both morning and afternoon. However, due to the fact 
that you, as chairman of the House Judiciary Committee, have charge 
of a very important piece of legislation, H. R. 3, the indications are 
that we will have to leave early so that both you and the other members 
of the Judiciary Committee can be on the floor at 12. Consequently, 
it will be impossible for us to have hearings this afternoon. 

Since we have so many people here from throughout the United 
States who want to testify in connection with the bills under consid- 
eration, I have a prepared statement that I would like to file for the 
record at this point. Thus, we will have an opportunity to hear the 
other Members of Congress and the witnesses that have come so far 
to testify. 

So, I will file my statement, and let us proceed with other witnesses. 

Mr. Cetter. Thank you. Your statement will be accepted. 

(Statement of Mr. Rogers follows :) 


STATEMENT OF CONGRESSMAN Byron G. Rogers, First District, CoLtorapo 


Mr. Chairman, I appreciate the consideration which you and my other friends 
on the Antitrust Subcommittee are according H. R. 10304, which I introduced in 
the House on January 28, 1958. A number of my colleagues, some of whom will 
likewise appear before you in the course of these hearings, have introduced 
identical bills. These measures are designed to clarify an issue that has arisen 
regarding the purpose and intent of the Robinson-Patman Act, in a significant 
but neglected area of its operation. 

As the members of this subcommittee well know, the original purpose of the 
Robinson-Patman Act of 1936 was to protect the independent merchant in the 
competitive race for survival. At that time, it will be recalled, small business 
was in serious straits. The price concessions and favoritism afforded the large 
buyer threatened the survival of the smaller concern, regardless of its efficiency. 
This was made abundantly clear by a series of investigations into widespread 
practices by large distributors who extracted from manufacturers and processors 
substantial buying preferences in the form of rebates, discriminatory discounts, 
false brokerage payments, and similar unearned allowances. 

May I say preliminarily that as a member of the Antitrust Subcommittee, I 
have been privileged to hear from time to time, a variety of comments emanating 
from many and diverse sources, bearing upon the operation of this anti-price- 
discrimination law. In the light of the testimony so adduced, I had occasion in 
the preceding session to participate with the other members of this subcommittee 
in the presentation to the House of such remedial legislation as H. R. 1840, which 
was deemed necessary to promote the basic aims of the Robinson-Patman Act 
through more effective enforcement. 

I turn now to the measure presently before you, H. R. 10304, which has been 
referred to as the functional discount bill. A sizable group of independent 
small-business men state that it has become a common practice for the large 
manufacturers and sellers of consumer commodities to sell their products not 
only to wholesalers and other purchasers but also to certain favored direct- 
buying retailers, all at the same price. They add that nonfavored retailers 
who cannot buy direct from the manufacturers or who are denied the right of 
direct purchase by the manufacturer, must, perforce buy from a wholesaler or 
jobber. Thus, it is stated that in order for the jobber to resell to the smaller 
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independent retailer, he must necessarily establish a price higher than the price 
he pays the manufacturer. As a result, his customer’s cost of acquisition of the 
merchandise is necessarily higher than the cost at which that customer’s direct 
buying retail competitor acquires the very same merchandise directly from the 
manufacturer. 

Critics of this practice contend that a discrimination is thus created by the 
manufacturer who knowingly sells to the large retailer at a price lower than the 
lowest price at which a nondirect buying retailer must pay for the very same 
merchandise irrespective of quantities purchased. They point out that the 
remedy for this situation is available to the manufacturers. It lies in their recog- 
nizing the value of the function contributed by the different distributive levels in 
our economy and according a discount to their customers based upon their dis- 
tributive status in the economy. 

Among the backers of the amendment is the National Association of Tobacco 
Distributors, a nationwide organization composed of wholesalers and jobbers, 
who press their plea on the basis of the situation in the cigarette industry. 
The core of their reasoning is as follows: (1) The cigarette manufacturer 
deals directly with the wholesaler’s customers (the small, independent retailer) 
in promoting the sale of his products, and, in effect, maintains some general 
supervision of the small retailer’s activities through a sales staff whose mem- 
bers range the country at large; (2) the manufacturer solicits the nondirect 
buying retailer and makes effective its price policy as applied to them; (3) 
therefore, the retailer who purchases cigarettes from jobbers and wholesalers 
is a purchaser of the manufacturer within the meaning of the Robinson-Patman 
Act (even as the direct-buying retailer) and the manufacturer cannot escape 
the attendant legal duties and liabilities imposed by the act. This means, in 
this analysis, that the manufacturer is responsible for the prices paid by the 
wholesaler’s customers and has an obligation to make sure that the small 
retailer is not discriminated against in his competition with the large direct- 
buying retailer. 

It is perhaps fair to say that the proponents of the approach embodied in 
the amendment now before you lay their greatest stress on the broad economic 
argument. They point out that the combination of the wholesale distributor 
and the small retail outlet perform a variety of economie functions not other- 
wise available. This combination, it is said, insures the ready availability of, 
and easy access to, the product, which is the keystone on which the manu- 
facturers’ nationwide advertising campaign is based. 

So far as the wholesaler is concerned, according to this school of thought, 
distributing goods is only one of his irreplaceable functions. He also provides 
merchandising aids, surveys market potentials, delivers and transports goods, 
receives goods, assembles orders, breaks bulk, warehouses, stores reserves at 
strategic locations, selects merchandise, extends credit, and provides intensi- 
fied market coverage to independent merchants lacking mercantile credit rat- 
ings. These services are imperative to manufacturers if they are to achieve 
and sustain national availability of their products. 

Conversely, it is added, the numerous manufacturers whose products are the 
independent retailer’s stock in trade are not equipped or geared to sell directly 
to them. Moreover, few, if any, of these independent retail outlets have the 
mercantile ratings or finances, the time, the experience, the know-how or the 
opportunity to buy the necessary and farflung assortment of diverse products 
directly from the manufacturer. Consequently, the small merchant is denied 
the privilege of purchasing directly from the manufacturer and must depend 
upon his wholesale supplier for his economic staff of life. 

Mr. Chairman, in all frankness I must say that I anticipate there will be some 
opposition to the bill, some of which may be conveyed by witnesses whom you are 
scheduled to hear shortly. 

There are those who will argue that this bill tends to inhibit the free play of 
competitive forces. Opponents of the measure may complain that to relate dis- 
counts on prices solely to the purchaser’s resale activities without recognition of 
his buying functions tends to thwart competition and efficiency in marketing. In 
this vein, they would further assert that the bill compels discrimination against 
a substantial class of distributors and hence, in effect, serves as a penalty on the 
degree of integration otherwise made possible by our present-day economy. 

I recognize also that some courts and administrative agencies of our Govern- 
ment have indicated that functional discounts, under the present law, are per- 
missive but not mandatory. 
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Whatever the merits of the opposition’s case, the present bill crystallizes the 
issue by providing that a manufacturer who does not accord a functional discount, 


where the failure to grant such discount injures competition at any level, would 
be in violation of the law. 


I believe that placing this matter before the House will expedite a reexamination 
of the efficacy of the Robinson-Patman Act in this important area and result in a 
fair resolution of the small-business complaints upon which this bill focuses. 

Mr. Cetter. We have with us also a second Member, the distin- 
guished gentleman who has always made an important contribution to 
the work of our committee, Mr. Donohue. 

Mr. Dononur. Thank you. 


TESTIMONY OF HON. HAROLD D. DONOHUE, A REPRESENTATIVE 
IN CONGRESS FROM THE FOURTH CONGRESSIONAL DISTRICT OF 
THE STATE OF MASSACHUSETTS 


Mr. Dononve. Mr. Chairman, and members of the committee, like 
my colleague from Colorado, I appreciate this opportunity of appear- 
ing before your committee in behalf of the bill that I introduced in the 
matter of functional discounts. 

It is generally recognized that the current judicial and administra- 
tive interpretations of the Robinson-Patman Act are driving American 
wholesalers and distributors out of business and are destroying small 
independent retail establishments in every line of commerce. 

T need not call to the attention of this committee, recent decisions 
within the course of the last month by the Supreme Court of the United 
States which bid fair to mulct the law of substantial segments of its 
vigor and strength. I would, however, call to your attention the 
lamentable fact that, almost from its inception, the Robinson-Patman 
Act has acquired a secondary construction which has vitiated most of 
its value. 

Under present constructions, the Robinson-Patman Act requires each 
manufacturer, packer, or producer to sell to each of its customers goods, 
services, and merchandise at nondiscriminatory prices. Ironically, 
this actually results in exceedingly unfair discrimination. 

Unfair discrimination is created in that the law is construed so 
as to permit a manufacturer to sell to both wholesalers and retailers 
at the same price. At the same time, the manufacturer need not sell 
to the small retailer who must purchase from the wholesaler. 

This, of course, makes it impossible for the small retailer to com- 
pete with the large retailer who is granted direct-buying privileges. 
And this, in turn, spells the doom of the small retailer, as well as his 
sole supplier—the wholesaler. 

The operation of the act is destroying the wholesaler because, un- 
less he keeps his prices. at such a level that his customer can remain 
competitive with the large direct-buying chain retailer, the whole- 
saler will lose his customers as they fall by the wayside and, since the 
wholesaler cannot sell to the large direct-buying chain retailer, he has 
no customers remaining. 

Therefore, a great segment of American business will inevitably 
cease to exist through the present operation of the Robinson-Patman 
Act. 

If, on the other hand, the wholesaler-distributor were to sell to the 
small independent retailer at prices which would keep him competi- 
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tive with the large retail chain, the wholesaler would have no profit 
because he would have to sell at cost and, therefore, would be forced 
out of business. 

To the end that this injustice be corrected and the trend to destroy 
the wholesaler as well as small independent retail merchants be curbed, 
bills have been introduced in the Congress. 

These measures, H. R. 10304, introduced on January 28, 1958, by 
Congressman Byron G. Rogers, of Colorado, and H. R. 10305, intro- 
duced on January 28 by Congressman Frank C. Osmers, Jr., of New 
Jersey, like mine, would provide for a functional discount where a 
merchant sells to two different functional classes. 

The effect of the amendment, if enacted into law, would make the 
Robinson-Patman Act more equitable, would recognize the essential 
services to our economy rendered by wholesaler-distributors by servic- 
ing more than 1,700,000 independent retail outlets throughout the 
United States, and would assure these independent retail outlets of 
a pricing structure competitive with the large direct-buying chains 
which today are such a dominant factor in the American economy. 

The purpose of the Robinson-Patman Act was to help keep big 
business from destroying little business; yet, under the present inter- 
pretation of the act, and the economic trends which have developed, 
the law is used effectively by big business, big chains, and big-volume 
direct purchasers to destroy their competitors—the small independent 
retail outlet which ultimately redounds to the destruction of whole- 
salers and distributors. 

There seems to be little or no need to spell out the amount of func- 
tional price discount which must be permitted by manufacturers and 
other sellers to wholesalers-distributors, since the amount of the dis- 
count can be equitably and easily worked out between the manufacturer 
and the wholesaler-distributor when once there is a legal provision 
that a discount must be given so that the wholesaler may keep his 
small independent retail customer competitive with the large direct- 
buying chain retailer. 

Unless functional discounts are made mandatory, economic pres- 
sures will continue to be brought to bear against the manufacturer by 
the large direct-buying chain retailer so that manufacturers will be 
permitted to carry on the shortsighted policy that will ultimately 
make them the captives of a few monopolistic buyers. 

The passage of this amendment, however, would insure against 
such an eventuality and would enable the wholesalers and distributors 
to provide their customers, the small independent retailers, with goods, 
services, and merchandise at prices which would enable the small 
independent retailer to remain truly competitive with the large direct- 
buying chain. This would insure low retail prices to the consuming 
public. 

Such as amendment to the Robinson-Patman Act as is proposed 
seems essential if our present economic system is to endure. If the 
trend continues for the next 20 years comparable to the trend of the 
last 20 years, there may well be nothing left in the United States in the 
realm of economics except big business and big government. 

For this reason, I urge the strongest support of the proposed 
amendment. 
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Mr. Creuer. We are very grateful to you for your statement this 
mornin 

We also have with us the distinguished Representative from New 
Jersey, Mr. Frank S. Osmers, Jr. 

Mr. Osmers. Thank you. 


TESTIMONY OF HON. FRANK C. OSMERS, JR., A MEMBER OF THE 
HOUSE OF REPRESENTATIVES FROM THE NINTH CONGRES- 
SIONAL DISTRICT OF THE STATE OF NEW JERSEY 


Mr. Osmers. Mr. Chairman, I have introduced H. R. 10305, which 
is similar to the bill introduced by Mr. Rogers, and I have a state- 
ment on it, sir, and I know how pressed the ¢ committee is for time, and 
I will just read from it and then file it with the committee. 

To the small-business man engaged in the distribution trades, there 
is no such thing as “small business.” 

What the vast eye of our national economy sees as small business 
is to him his lifework, the very structure and heartbeat of his eco- 
nomic survival. 

To him, his business is as large and as meaningful as is the largest 
corporate colossus to those that “guide its destiny. Seen in the round, 
the collective destiny of the myr ‘iads of small-business men is as vital 
to the economic health of our country as is the collectivity of big 
business. 

The best definition of the kind of small business cited is found in 
the Encyclopedia of Social Sciences, volume XIV, page 10, which 
states that the characteristic which best defines such small business is 
the fact that it draws its labor supply chiefly from the family or 
from a group living and functioning as a family. 

It has been estimated that there are almost 2,500,000 such small 
business units within our economy. They have no problem in fi- 
nancing, for the pure and simple reason that, in the main, financial 
agencies would not normally entertain the thought of advancing or 
extending credit tosuch marginal entities. 

Their capital almost universally consists of their accumulated life 
savings coupled with their week-long toil and the toil of the members 
of their immediate families. They have no real estate. Generally, 
their place of business is nothing more than a small store leased for 

varying but never long periods of time. Their stock in trade is pur- 
chased on credit and the viability of that credit depends upon the 
frequency of turnover of such stock in trade. 

How, then, does such a small-business man survive? He survives 
primarily on a gamble. The gamble is made by the wholesaler who 
supplies him with goods, merchandise, and know-how based upon the 
wholesaler’s respect for his integrity and business acumen. 

It has been estimated that the average small retailer can start out 
in business with an exceedingly modest sum and, by the application of 
industry and effective knowledge of merchandising techniques, oper- 
ate a business that will yield to him and to his family a modest sub- 
sistence. This is only possible because of the aid and encour agement 
supplied the small retailer by his wholesale supplier. 
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Even before the retailer goes into business, the wholesaler familiar 
with the trade in his area will advise him as to the proper location, 
will check carefully into the terms of the lease that he is negotiating, 
will teach him the rudiments of the trade in the way of merchandising 
and attractive displays, will train him in effective salesmanship, and, 
finally, will supply him, on credit, with an attractive and comprehen- 
sive range of merchandise designed to attract customers into the retail- 
er’s store. 

Thus, the financing of small retailers wholly bypasses the scope of 
usual and normal financial institutions. It does so out of necessity, 
not out of choice, since there is nothing in the retailer’s financial pic- 
ture that would make an investment in his future attractive to the 
normal and usual financial institution. 

But, to the wholesaler, this financially unattractive future is vitally 
tied in with his own future in the economic picture. 

It is enlightened self-interest that causes the wholesaler to take 
upon himself the heavy burden of financing the small retailer’s busi- 
ness venture. The wholesaler recognizes the indissoluble partnership 
that links the two of them as essential components in the future of 
our distributive economy. Without the wholesaler, the small retailer 
is completely undone. Without the small retailer, the independent 
wholesaler has little chance to survive. And, without both the inde- 
pendent wholesaler and the small retailer, our distribution system 
will be something radically different from what it is today. 

It is for this reason that the wholesaler must act as father confessor, 
guide, counselor, and financier for the small independent retailer. 
~ Jn atrue sense, the wholesale distributor is the generous banker and 
liberal financier for his retailers, as well as his suppliers. He siphons 
funds to the manufacturer shortly upon receipt of goods and accords 
liberal credit to the retailer. 

Inasmuch as 97 percent of these small entrepreneurs enjoy no mer- 
vantile or commercial credit rating, this performance has no equal 
in the American industrial economy. 

If deprived of the wholesale distributor’s credit accommodations, 
granted chiefly on a basis of character and confidence, the retail 
merchant could not survive in business. 

As a consequence, the cardinal tenet of our democracy’s free-enter- 
prise economy—that of granting every aspiring and industrious per- 
son the right to embark on a business venture—would be utterly 
vitiated. 

Thus, in essence, the distributor, in addition to that of being not 
only the retail dealer’s banker, is also— 

(a) The manufacturer’s sales department ; 

(b) The transmission belt that moves static goods at the man- 
ufacturing level and imbues it with dynamism, by transporting 
it through the Nation’s retailers to consumers everywhere; 

(c) The retail dealer’s advisor in the manifold phases of his 
sales and merchandising problems and activities; _ nat) 

(2) The employer of thousands and, by his varied activities, 
ostensibly the guarantor of employment to millions of others on 
the payrolls of the Nation’s farmers manufacturers, and _ re- 
tailers; and 

(e) The underwriter of America’s unexcelled standard of 
living by bringing, at a modest cost, the widest assortment of 
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merchandise to consumers in every village, hamlet, and city of 
the country. 

Wholesalers do not complain because the exigencies of economies 
require them to shoulder the burden of financing the small retail 
store. ‘This is their destiny in our commercial system and wholesal- 
ers accept it with willingness. 

Nevertheless, if wholesalers are to continue to shoulder the pro 
rata share of the small retailer’s financial burden, it is imperative 
that other segments of our economy recognize the function they 
serve in thus keeping open a significant and vital channel necessary 
to the efficient distribution of our economy’s products. 

That the wholesaler and his independent retail customer perform 
a unique and indisputable function in the distribution of the products 
of our Nation’s economy is a truism too obvious to require extensive 
elaboration. 

It is a function not duplicated by the so-called integrated retail 
sellers. 

These corporate supermarkets, discount houses, chains, and depart- 
ment stores afford a unitary setting for a vast panorama of manu- 
factured goods, products, and services. ‘They generally operate out 
of centrally located establishments widely separated i in point of space 
from each other and from the consumer to whom they cater. 

The small independent entrepreneur, however, performs a vital 
service by virtue of the pervasive range of geographic coverage he 
offers. Due to the almost universal practice of blanket ady ertising of 
nationally branded products, most of these items are, in effect, pre- 
sold to the consumer who is thus made favorably disposed to pur- 
chase them provided that they are readily available and on hand 
when the impulse to buy arises. 

The small retail merchant, scattered in a vast network within easy 
reach of every member of the consuming public, provides that ready 
availability essential to sustain a nation: al demand for the product. 

That same network also provides the springboard from which the 
manufacturer may launch market-testing experiments in distribution 
as well as the introduction and promotion of new brands he desires to 
set before the consuming public. 

Most manufacturers know this. ‘They know they cannot create or 
sustain a nationally advertised brand without the active assistance and 
intimate cooperation of the small retailer and individual wholesaler. 

Large direct-buying stores are not able to gamble scarce shelf space 
on a new product or brand. They will only stock merchandise that 
has already made a name for itself. The manufacturer knows that 
before a large retailer will take his commodities, they must first gain 
acceptance In the small retail store. The manufacturer also knows 
that even if every large corporate supermarket, discount and retail 
chain were to carry his brand, he could still not sustain a continuing 
operation without placing the brand in a substantial portion of the 
1,700,000 small retail stores throughout the country. 

The direct-buying retailer does not offer the manufacturer’s prod- 
uct the easy accessibility and ready availability which the corner 
store supplies. 

We must always bear in mind that the very essence of mass distri- 
bution requires convenience of supply. And this convenience is the 
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unique service offered by the individual wholesaler who keeps open 
the channels of distribution to the 1,700,000 retail merchants through- 
out the length and breadth of the countr y. 

Wholesalers cannot continue to perform their essential functions 
without recognition by the manufacturing element in our society. 

Congress long ago affirmed this in the passage of the Robinson- 
Patman Act which was designed to prevent discrimination in price 
which would injure competition between the small retailer and his 
larger competitor. 

When a manufacturer sells directly to a large retailer at the same 
price that he charges an independent wholesaler, he is discriminating 
against the wholesaler’s customer who is neither able nor permitted 
to buy directly from the manufacturer. 

Unfortunately, this violation has been allowed to go unchecked by 
the various enforcement agencies of our Government. The problems 
of the very smallest of small business, can be most effectively amelio- 
rated by an amendment to the Robinson-Patman Act which w ill e learly 
make functional discounts to the independent wholesaler mandatory 
when his customer competes with the direct-buying retailer. 

The measure, proposed, simply provides that when a seller sells 
to different functional classes but refuses to sell to all members of 
such economic groupings, then it is mandatory upon such seller to 
provide a functional discount adequate enough to enable indirect 
buyers to answer competitively the challenge cre: eated by those retailers 
who are privileged to buy directly. 

This legislative measure adds nothing new to the law. It merely 
reestablishes its initial intent and purposes. It penalizes no one and 
injures no validly protected right of any economic interest. It 
merely requires that a seller seeking to avail himself of the services 
of different functional classes obligate himself to recompense each 
such functional class for the services rendered by it by virtue of its 
status in the economy. 

In doing so, the bill removes an artificial hindrance to the com- 
petitive ability of the small merchant—a hindrance with which he 
has been saddled due to no fault of his own. 

It is not claimed that this bill is a panacea. Neverthelss, it must 
be said that it contains within itself the indispensable first step to- 
ward a flourishing and founded economy. 

It seeks but to clear away the stumbling blocks which hinder the 
true growth of free enterprise and serves to provide a fertile soil for 
national economic progress. 

Strictly speaking, the Robinson-Patman Act must be clarified be- 
yond peradventure of a doubt so that its original purport can be 
brought into sharp focus. 

Only then will the free interplay of competition inherent in the 
American way of life—a pervading element in the enactment of 
the act—be achieved. 

Successive administration, the Congress of the United States, pub- 
lieminded citizens, economists, and the public at large have been and 
continue to be apprehensive and concerned with the survival of the 
veritable bulwark of the United States industrial economy, the small- 
business man. 

The proposed amendment will go far toward encouraging small 
business and, to a marked degree, assure its survival. 
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Thank you very much, Mr. Chairman. 

Mr. Cruier. We also have with us a distinguished Representative 
from Wisconsin, Mr. Reuss. 

Mr. Reuss, we are very happy to have you here. Let us hear your 
statement. 


TESTIMONY OF HON. HENRY S. REUSS, A REPRESENTATIVE IN 
CONGRESS FROM THE FIFTH CONGRESSIONAL DISTRICT OF THE 
STATE OF WISCONSIN 


Mr. Reuss. Thank you Mr. Chairman. 

I, too, shall be brief. 

I should like to associate myself with the very cogent analysis of 
Mr. Donohue and Mr. Rogers. 

I should like to file, and ask that it be made a part of the record, 
a short written statement which I previously handed the clerk; and 
I should like, finally, to allude very briefly to the objections made 
by the Department of Justice and the Federal Trade Commission in 
their reports. 

As I distill them down, they come to about two. 

It is said by the executive branch in their reports that these bills 
do not define the amount of differential which would be required. 
That is, of course, correct. The authors of the legislation have not 
attempted to do so. That would be decided by the courts under the 
same common law of what constitutes a functional differential which 
is developed over the years, and I do not think presents any problem 
of legislative construction additional to that already in the lap of the 
courts. 

Secondly, it is said that the result of these bills might be to raise 
prices to retailers; that is, if you direct a differential, they say prices 
to wholesalers might stay where they are and the prices to retailers 
would go up. 

To that, I would s ay just this: If the agency making that objection, 
the Federal Trade Commission, does its job of enforeing competition, 
that would not be the case. If a proper functional discount is main- 
tained, an equilibrium between wholesale and retail prices would be 
established. True, retail prices might go up slightly, as wholesale 
prices went down, over the present single price, but the general prices 
to the consumers ought to average out “at the same level “they do now. 
So I do not think that objection is a valid one. 

I thank the committee for its timely hearing on this matter of vital 
importance to the small-businessman. 

(The statement of Mr. Reuss is as follows :) 

I urge the enactment of H. R. 10640, which I have introduced, or one of the 
similar bills under consideration here this morning. H. R. 10640, if enacted, 
would shore up the functional discount language in the Robinson-Patman Anti- 
Price-Discrimination Act to better protect small businesses from certain dis- 
criminatory pricing practices. 

Here is an example of how small business loses out from this type of price 
discrimination. A drug manufacturer sells aspirin directly to a chainstore or 
drugstore at the same price he charges wholesalers—the historic middlemen who 
supply small and independent merchants. After the wholesaler adds his markup, 
the independent druggist pays more for aspirin than does his chainstore 
competitor. 


29150—58——2 
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The Robinson-Patman Act intended to prevent this type of price discrimination 
by permitting manufacturers to offer wholesalers a functional discount. This, 
in turn, enabled the wholesaler to take a markup and still sell to the small stores 
at the same price paid by chainstores who purchase directly from the manu- 
facturer. 

This sound and fair provision of the Robinson-Patman Act has become a dead 
letter. It has never been used to prevent price discrimination. It is high time 
to give force to the functional-discount provision and put an end to the price- 
discrimination practices harassing our small-business men. 

H. R. 10640 requires a manufacturer who sells his product directly to some 
retail stores but not to others to offer a functional discount to the wholesale 
suppliers of small and independent merchants. This will enable the independent 
businessman to compete on a more equal basis with his chainstore competitor. 
The legislation before this committee today is important to the welfare of small 
business, and it is necessary if the Robinson-Patman Act is to serve the original 
intent of Congress. 

Mr. aa Erk. Thank you, Mr. Reuss. 

Mr. Earl Kintner, the Federal Trade C ommission, is with us rep- 
resenting the Chairman of that Commission, John W. Gwynne. 

Mr. Kintner, will you step forward prec. 

At this juncture, | would like to place in the record a communica- 
tion that I received from John W. Gwynne, Chairman, Federal Trade 
Commission. 

(‘The letter referred to appears in Mr. Kintner’s testimony.) 

Mr. Cetier. We always value the opinion of Mr. Gwynne, a former 
member of this committee. I have always found them to be very 
educational. Now, Mr. Kintner, we will be glad to receive your 
statement. 


TESTIMONY OF EARL KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kintner. Mr. Chairman, it is always a pleasure and privilege 
to appear before this able committee. 

A letter dated July 14, 1958, addressed to you and signed by the 
Chairman of the Federal Trade C ommission, Hon. John W. Gwynne, 
reflects or expresses the Commission’s views on this problem. It is 
as follows: 


Dear Mr. CHAIRMAN: This is in reply to your requests for the views, of the 
Federal Trade Commission concerning H. R. 10304, H. R. 10305, H. R. 10640, and 
H. R. 10999, 85th Congress, 2d session, bills to reaffirm the national public 
policy and the purposes of Congress in enacting the Robinson-Patman Antiprice 
Discrimination Act entitled “An act to amend section 2 of the act entitled ‘An 
act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,’ approved October 15, 1914, as amended (U. 8. C., title 
15, sec. 13), and for other purposes,” and to clarify the intent and meaning of 
the aforesaid law by providing for the mandatory nature of functional dis- 
counts under certain circumstances. 

The purpose of these bills is to provide for mandatory functional discounts. 
This is proposed to be effectuated by amending section 2 (a) of the Clayton act 
to define the terms “discriminate in price’ and “discrimination” to include “the 
failure to impose differentials in price as between purchasers in different func- 
tional classes.” 

While the bills are apparently intended to achieve a functional price advan- 
tage for wholesalers or jobbers as compared with retailers, the bills do not set 
forth which classes of purchasers are to receive the price advantage. As the 
bills are drawn, therefore, it would be possible for a manufacturer to comply 
with their provisions by selling to retailers at a price lower than that charged 
wholesalers or jobbers. 
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The bills are silent as to the extent of the difference in prices required for the 
various functional classes. A manufacturer could, therefore, comply with the 
provjsions of the bills by establishing functional price classifications which 
differ very slightly, and the intent of the amendment could thus be defeated. 
We doubt, further, that any practicable method exists for prescribing by legis- 
lation the extent of differences in prices required. 

It is possible that the bills would have the undesirable effect of leading to in- 
creased prices. If manufacturers were unable to or did not desire to reduce 
prices to wholesalers or jobbers, they might well decide to charge retail custom- 
ers a higher price while maintaining old prices to wholesalers and jobbers. 

Although the legislation is apparently intended to be of assistance to whole- 
salers and jobbers, it is possible that its enactment might have the opposite 
effect since it might tend to cause manufacturers to sell directly to retailers, 
thereby eliminating wholesalers and jobbers. 

For the above reasons, the Federal Trade Commission is opposed to the enact- 
ment of this legislation. 

By direction of the Commission. 

JOHN W. GwyYNNE, Chairman. 

This, Mr. Chairman, represents the view of the Federal Trade 
Commission on this legislation. 

In order to be as helpful as possible to this committee and its staff, I, 
on my own motion, and as general counsel and a witness before this 
committee, have prepared a brief statement of what I think the exist- 
ing law is on this subject, as it has been enforced at the Federal Trade 
Commission. 

I am prepared to read that statement as representing my addi- 
tional personal views on this subject if it is the will of the chairman. 

Mr. Cetier. Go right ahead. 

Mr. Keartine. Read it slowly, because this is all very interesting. 

Mr. Kinrner. Section 2 of the original Clayton Act, enacted in 
1914, made it unlawful for a seller to discriminate in price between 
purchasers, in certain circumstances where to do so might cause com- 
petitive injury or tend toward monopoly. At that time the primary 
concern of the congressional sponsors of the act was predatory pricing 
tactics used by powerful sellers in their competition for the patronage 
of purchasers. Most purchasers thus fell into one of the traditional 
distributional levels, as wholesaler, retailer,consumer. Price differen- 
tials conforming to those traditionally made between such classes of 
purchasers were regarded as proper, and the early court decisions 
reflected the view that where purchasers were members of such dif- 
ferent classes and thus were not in direct competition with each other, 
discriminations in price between them either would not produce the 
injury to competition or tendency to monopoly which was an element 
of a violation of the original section 2 of the Clayton Act, or would 
be within the exception accorded to sales in different quantities. 

By 1936 two great changes had taken place in our economy. One 
was the growth of powerful buyers, with leverage to force sellers to 
grant price discriminations. The other was the growth of integrated 
distributors, performing the functions of more than one of the tradi- 
tional functional classifications. 

Ihe changed market conditions were studied, and changes in the 
Clayton Act were deemed necessary. The Robinson-Patman Act 
was passed. Among other things it amended section 2, now section 
2 (a) of the amended act, to enlarge the circumstances in which a 
seller’s discrimination in price would be unlawful, and to narrow the 
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exception accorded to price discrimination based upon differences in 
quantity. 

Upon the occasion of that amendment the bills as originally intro- 
duced in the Senate and House specifically authorized price differen- 
tials between purchasers— 
depending solely upon whether they purchase for resale to wholesalers, to re- 
tailers, or to consumers, or for use in further manufacture (H. R. 8442, 74th 
Cong., 1st sess., June 11, 1935; S. 3154, 74th Cong., 1st sess., May 13, 1935). 
Both Senate and House committees reported out bills authorizing 
such differenti: ate Report 1502, 74th Congress, 2d_ session 
(1936) ; House Report 2287, 74th Congress, 2d session (1936). The 
House bill as reported specifically conditioned such functional classi- 
fications upon the “character of the selling of the purchaser and not 
the buying,” and prescribed that customers m: arketing simultaneously 
on both the “wholesale” and “retail” levels be considered “whole- 
salers” on only that part resold to independent retailers. The author- 
ization provision was deleted in the House—volume 80, Congressional 
Record, pages 8112, 8113, 8123, 8139. The conference committee 
omitted it from the report—House Report 2951, 74th Congress, 2d 
session (1936). 

The Robinson-Patman amendment, as enacted, retained no reference 
to the legal status of price discriminations between purchasers at dif- 
ferent distributional levels, leaving their validity to be determined, 
as before, by consideration of whether or not they might cause the 
injury to competition or competitors, or the tendency to monopoly, 
now specified in the amended portion of the section of the circum- 
stances in which price discriminations shall be unlawful. 

I think it may fairly be said that the decisions of the Commission 
and the courts since then indicate that while price differentials between 
buyers in different functional classes must meet the same tests of 
legality as other discriminations, they do so from a position of in- 
herent advantage, based upon the fact that usu: ally they are made in 
circumstances in which they clearly cannot cause the evils which the 
act seeks to prevent. Asa result most of the cases in which purported 
functional differentials have been evaluated have involved situations 
in which the seller’s classification of his customers did not conform 
to their real functional classes, or in which customers operated in more 
than one distributional level. 

In testing the validity of a purported functional classification some 
standard, obviously, was necessary. The provision deleted from the 
Patman House bill before enactment had used as its standard “the 
character of the selling of the purchaser and not the buying.” The 
standard was not new to the law even then. In 1915 the United States 
Court of Appeals for the Second Circuit, in a decision in the case of 
Great Atlantic and Pacifie Tea Company v. Cream of Wheat Com- 
pany (227 F. 46), pointed out that A. & P., despite its large purchases, 
was a retailer rather than a wholesaler, because— 





* * * the character, not of his buying, but of his selling, marks (a purchaser) 
as a wholesaler. 

That. standard conforms to the method of classification developed 
and almost uniformly adhered to in the market place before and since 
these classification problems arose. The Commission’s decisions con- 
sistently have used that test in cases in which decision required an 
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evaluation of the validity of a seller’s classification of his customers 
along purportedly functional lines (Agriculture Labs., Ine., 
26 FTC 296 (1938) ; Hansen Inoculator Co., Inc., 26 FTC 303 (1938) ; 
Urbana Labs., (26 FTC 312 (1938) ) 

Mr. Cetxer. You don’t have to read all of the citations. 

Mr. Kintrner. Very well sir. I should add, including the Ruberoid 
Company (343 U. S. 470 (1952)); and General Foods Corporation, 
docket No. 6018 (1956). 

The character of the purchaser’s reselling, under this standard, is 
determined by classifying him with others who resell the same com- 
modities in competition with him for the patronage of the same cus- 
tomers in a different distributional level. Proper functional classi- 
fication places each reselling purchaser in the same functional classi- 
fication with his competitors in the resale of the commodity involved. 
The validity of the application of this standard by the Commission 
was confirmed by the Supreme Court in 1952 in its decision in the case 
of F. 7. C. v. Ruberoid Co. (343 U. 8. 470), in which the Court 
stated : 

* * * There was ample evidence that Ruberoid’s classification of its customers 
did not follow real functional differences. Thus, some purchasers which 
Ruberoid designated as ‘wholesalers’ and to which Ruberoid allowed extra dis- 
counts in fact competed with other purchasers as applicators. And the Com- 
mission found that some purchasers operated as both wholesalers and appli- 
eators. So finding, the Commission disregarded these ambiguous labels, which 
might be used to cloak discriminatory discounts to favored customers, and 
stated its order in terms of “purchasers who in fact compete.” 

That case also reflects the Commission’s application of the rule that 
products purchased by one who resells them in more than one level of 
distributional competition must be separately classified for pricing 
purposes according to the distributional level in which they are com- 
petitively sold. The principle has been applied in other cases, notably 
and recently in £. Edelmann v. F. 7. @., in which the Commission’s 
decision, in this and other respects, was affirmed by the United States 
Court of Appeals for the Seventh Circuit (239 U. S. 152 (1956) ). 
This rule of decision resembles the corresponding provision in the 
Patman House bill. It is the only practical solution to the problem 
of the multiple-function distributor. 

The Commission’s 1953 decision in a case involving the pricing 
practices of Champion Spark Plug Company (50 FTC 30) also illus- 
trates the application of these principles to a complex marketing situ- 
ation. Champion was selling its plugs to distributors who resold 
them as replacement parts, and (at a lower price) to manufacturers 
who used some as original parts in competition with other purchasers 
from Champion. The Commission rules that the discrimination in 
price upon the plugs sold for installation as original equipment in 
new automobiles did not injure competition or a competitor or tend 
to monopoly, and therefore was not unlawful, but held that the dis- 
crimination in the price of the plugs sold to the manufacturers for 
resale as replacement parts was productive of competitive injury and 
was malawi In addition, Champion had been classifying its dis- 
tributor customers but this classification was not based upon the cus- 
tomers’ distributional level of competitive selling. Customers in 
Champion’s different classes paid different net prices. The Commis- 
sion held these discriminations to be unlawful. 
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Another problem which arises occasionally in cases involving price 
discriminations in sales in different functional classes is that of de- 
ciding whether members of a particular class are purchasers from 
the seller under consideration. In the 1937 decision in K raft-Phoenix 
Cheese Corporation (25 F. T. C. 537) the Commission held that re- 

tailers were purchasers from Kraft, where Kraft dealt directly with 
them in many matters connected with their resale of its products, 
and controlled the prices at which they purchased. 

Finally, some sellers have discriminated in price between purchasers 
in different functional classes, such as wholesalers and retailers, by 
selling to the large retailer at a lower net price than that accorded the 
wholesaler. Fruitvale Canning Co., docket 5989, decided June 15, 
1956, is such a case, in which the Commission concluded that the dis- 
crimination produced injury to the competition between the direct 
purchasing retailers and those retailers buying from the wholesalers, 
and held the discrimination to be unlawful. 

That, Mr. Chairman, is my best opinion of the current state of the 
law on this question of func omg pricing. 

Mr. Rogers. Mr. Chairman, I understand that the analysis and the 
recommendation of the Federal Trade Commission is set forth in this 
letter dated July 14, 1958. 

That is correct, is it not ? 

Mr. KinrNer. That represents the position of the Federal Trade 
Commission on these bills. 

Mr. Rogers. Yes. 

Now, on page 2, second paragraph, you point out that— 

It is possible that the bills would have the undesirable effect of leading to in- 
creased prices. 

In other words, can the manufacturer, if he so desired, refuse to grant 
a reduced price to wholesalers or jobbers but merely charge retail 
customers a higher price ¢ 

Now, is that conclusion fairly derived from your interpretation of 
the language of this bill ? 

Mr. Kinrner. Yes, sir; and, applying the language to what the Com- 
mission feels the practical result might be. 

Mr. Rogers. Well now, from the standpoint of practical results have 
you considered any change in the language which would make man- 
datory a functional discount where the purchaser from the manufac- 
turer is a jobber? Do you think that language could be drafted 
which would bring about that result 

Mr. Kintner. You mean, sir, language in the bill which would 
state unequivocally that the wholesaler or jobber should receive 
a better price than the retailer ? 

Mr. Rogers. Yes. That’s the reason I am asking these questions, 
because that was the intent, as I understood it of the bill I introduced. 
This legislation, was designated to help the distributor or a whole- 
saler selling to retailers, who would be put out of business if he doesn’t 
have some kind of advantage, which we here call a functional discount. 

Now, the FTC letter also states that the wording of this bill makes 
it permissible for the manufacturer to circumvent the avowed pur- 
poses of the bill. 

Mr. Kinrner. Yes, sir. The Commission contends that as pres- 
ently worded the bills could be all but meaningless. ‘lhe bill makes 
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the manufacturer distinguish between the retailer and the wholesaler, 
but the manufacturer could distinguish in price and make that dis- 
tinction in price so small as to be meaningless. And, if I understand 
the Congressman, he suggests that this criticism of the bill be remedied 
by language in the bill which requires that the manufacturer sell 
to the wholesaler at a lower price than he sells to the retailer. 

Is that your question, sir ? 

Mr. Rogers. Yes. That was one of the objects and purposes of this 
legislation. Of course, I did not personally sit down and draft it, 
but if we didn’t acc omplish what we wanted to do, and apparently we 
didn’t, according to this letter, you recognize that appropriate revision 
could be made, do you not ¢ 

Mr. Kintrner. Yes, sir. I would doubt the wisdom of such a re- 
quirement in the law, and I think that it might likewise have serious 
constitutional problems inherent in it. 

Mr. Rocers. I wonder whether bearing in mind the objective to be 
attained by the legislation, we could have the benefit of your counsel 
in that regard, in dr: afting : a revision that will meet that situation ¢ 

Mr. Kinrner. We have always, sir, taken the position, on the staff 
level, that we work very closely with the staff of this committee in any 
drafting job. 

We very often do not agree with the staff of the committee, or with 
what they come up with, but we are alw: ays willing to help them with 
some language. 

Mr. Rogers. Surely. Of course, the Antitrust Subcommittee staff 
did not draft these bills either. 

Mr. Kintner. And this isa continuing offer which I renew today. 

Mr. Rocers. I appreciate that, and no doubt if we agree with your 
conclusions here ciet the real effect of the language of this legisla- 
tion, I shall call on you to assist us in every manner ‘possib le to obtain 
the objective we have in mind. 

Now, let us go one step further. 

As you outlined in your statement, from the time of the adoption of 
the Clayton Act until the Robinson- Patman Act, the method of doing 
business as it relates to the manufacturers, wholesalers, jobbers, and 
retailers has changed. 

Maybe this is asking for an opinion, but under the operation of the 
Clayton Act, and under the Robinson-Patman Act, is it not true that 
you are gradually eliminating the true wholesaler? Do not the figures 
show that there are less jobbers s and wholesalers today than there were 
say in 1936? 

‘Mr. Kinrner. I do not have in mind the figures on that. I do recog- 
nize that a problem exists due to some change in the distributional sys- 
tem in America, a constant change in the methods of selling. 

We have seen the growth of chain grocery stores and chain drug- 
stores. The problem, as we see it, is to make sure that those chain 
stores are treated as retailers which, ‘in effect, they are. In other words, 
how do they sell? They are ret: rilers, and they should not be given more 
favorable prices under some other functional tag, such as a tag that 
they are w soe alers. We have not recognized at the Commission that 
those whose function is retailing should be accorded a more favor- 
able price as wholesalers on the retail portion of their business. In 
other words, we think that the law as we have enforced it is about what 
was originally contemplated with respect to the Robinson-Patman Act. 
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The test of the act, as I pointed out in my statement on behalf of the 
Commission, was how the businessman sold, not how he bought. And 
while that was not written into the bill as originally passed by the 
Congress, the Commission has consistently over the years used the test 
of how the businessman sells but not how he buys. I think as long as 
we hold to that we have no trouble in securing an equitable enforce- 
ment of the Robinson-Patman Act in that respect. 

Now, your other problem is with respect to dual functions. We 
recognize that businessmen today increasingly perform more than one 
function. They may sell on more than one level. A wholesaler may 
be both a wholesaler and a retailer. The solution there, as the Com- 
mission has found it, has been to make sure that a wholesaler who is 
selling at retail does not secure a more favorable price on that retail 
portion of the goods that he sells than is given to his competing 
retailers. 

Mr. McCuntocn. Mr. Chairman, I would like to ask one question 
right there. 

Does the Commission aggressively police that policy with respect to 
that dual-function distributor or one with more than one function ? 

Mr. Krntner. We do that, Mr. McCulloch, within the limits of our 
funds. 

I would say, and this is my own personal opinion, if you want more 
enforcement of the Robinson-Patman Act, the way to secure it is not 
through amendment of the law but for more funds which will permit 
us to send into the field investigators to document many of these 
situations that we know exist. 

Mr. Keatrnc. That is a well-known refrain. 

Mr. Krntwner. It is, sir. I think that it is particularly true in this 
instance, because nearly every American businessman is affected by 
the Robinson-Patman Act and that is only one of the laws that we 
have to enforce. 

Mr. McCutxocn. Mr. Chairman, while I agree with what my col- 
league has said, that it is a well-known refrain, I think we have had 
demonstrated in the past year or two the fact that we have not been 
providing enough funds for the proper functioning of some of these 
independent agencies. That very lack has caused a call for additional 
legislation; and when funds are really needed that are properly ex- 
pended, I would much prefer to provide additional funds than to write 
new laws which may be uncertain and difficult of enforcement and do 
not accomplish the result as well as the proper policing of existing 
laws might. 

Mr. Keratinea. I agree with the gentleman. 

Mr. Cetier. We did that in an important area of FTC responsi- 
bility. Congress appropriated a million dollars extra for the enforce- 
ment of the antimerger laws. 

Mr. Kratrna. In other words, your position is that the existing law 
is sufficient to cover the evils sought to be remedied, and that addi- 
tional legislation is not needed so long as you pursue your present 
policy ? 

Mr. Krntner. More enforcement dollars. Exactly, sir. 

Mr. McCuttocn. One more question, Mr. Chairman. 

Mr. Cetier. Go right ahead. 

Mr. McCutzocn. I noted that you raised the possibility of getting 
into the field of unconstitutionality here. 








FUNCTIONAL DISCOUNTS 21 


Would you care to comment further on that possibility or probabil- 

ity ? ; 
“Mr. Kinrner. I would have to study this carefully from that stand- 
point, but I merely had in mind that should the Congress start saying 
that a businessman must sell at X price to one and Y price to another 
and make a distinction of that sort, that you get into regimentation 
of the economy, intoa planned economy. 

Mr. Cetter. Is it not true, Mr. Kintner, that H. R. 10304 and the 
companion bills will require a discount that is not based on the value 
of the services performed by the buyer or on the cost differences that 
are due to large quantities / 

Mr. Kinrner. Yes. The Robinson-Patman Act today recognizes 
quantity or other cost that justifies lower prices to purchasers, differ- 
entials as the chairman points out. 

Mr. Ceuer. In other words, the discount required by these bills 
is based solely on the fact that the purchaser in turn will resell the 
goods toa retailer; is that not true ? 

Mr. Kintner. That is right. 

Mr. Cetier. The discount, then, is based solely upon the position of 
the buyer in the chain of distribution. 

Mr. Kinrner. I think that is a fair interpretation of the bill. 

Mr. Crier. Now, from a consumer’s standpoint, what possible 
justification is there for granting a middleman such a discount, if you 
know and can say ¢ 

Mr. Kintner. We have the feeling, in reading this legislation, that 
it could well lead to increased prices to the consumer. 

Mr. Cetier. Give us an example; enlarge on that, please. 

Mr. Kinrner. Well, if you require—if you prevent a manufacturer 
from selling at one price to all consumers, including retailers and 
wholesalers, and require him to establish, say, two prices, one to the 
wholesaler and a higher price to a retailer, it is possible that the final 
result would be a higher price to the consumer. 

Mr. McCutxocu. Could I interpose 

Mr. Critter. Would the wholesaler who received the discount, in 
the event one of these bills were passed, pocket the discount and not 
pass it on to the retail customer ? 

Mr. Kinrner. That could be the result. Some manufacturers 
choose, under the present state of the law, to seil only at one price 
throughout the country. 

Mr. Cerier. Would there be any sanctions to prevent that ? 

Mr. Kintner. It would seem to us that this bill is designed to avoid 
that type of situation. 

Mr. Cetier. Well, the bill would prevent a seller from using a 
single price system, but would it invoke sanctions against a wholesaler 
who did pocket the difference ? 

Mr. Kinrner. No, sir, I do not think it would. 

Mr. Crtier. So that the wholesaler might be free to do just that; 
is that it 

Mr. Kintner. That is correct, sir—in my opinion. 

Mr. Cetiter. Have you any statistics to show the percentage of the 
commodities that are sold in a particular time of business, like, say, 
the tobacco business? What percentage of the commodities sold, for 
example, in the tobacco business are sold first to the wholesaler, who 
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in turn sells to the retailers? What is the situation with respect to 
not only the tobacco business, but also the plumbing supply business, 
the electrical parts business, and auto supply business. In other 
words, does the FTC have statistics showing the breakdown as to how 
these goods would reach consumers through these various channels ? 

Mr. Kintnkr. No, sir; not to my knowledge. That would require 
an economic study of each industry, industry by industry. 

I recognize that with respect to the tobacco industry, for example, 
that there is probably the problem of the disappearance of some of 
the wholesalers in that industry. That probably is characteristic of 
some other industries. I am speaking only from my personal opinion. 

I think it is also symptomatic of a revolution that has been going 
on for many years in the method of distribution of goods to the ulti- 
mate consumer. 

You probably ought to consult an economist on this broad picture 
of a change in the distributional system in America. 

Mr. Ceiter. You have economists in your Commission, have you 
not ? 

Mr. Kintner. And we will be very glad to make any information 
available to you that they possess. 

Mr. Cetier. In other words your economists thus far have made 
no such study ? 

Mr. Kintner. No, sir. Some studies have been made, but industry 
by industry, they are expensive studies and we can only make a 
limited number. 

We are currently readying one for publication in the antibiotics 
industry that will oublished later, an economic study. 

Mr. Cexiier. Could you give us the benefit of what information 
you have so far, and have one of your economists relate that data 
you have gathered to this committee. 

Mr. Kintner. We will be very happy to furnish any information 
to you that our economists can readily furnish in this connection, and 
for that purpose we will consult with your staff. 

Mr. Ceter. For example, have you got any statistics to show the 
number of wholesalers that go into bankruptcy or fail each year, and 
the types of wholesalers or business organizations? Have you any- 
thing like that ? 

Mr. Kintner. I don’t have any statistics of that sort in mind. I 
am not sure that our economists have. But certainly, I will put them 
in touch with the staff of this committee and ask them to make avail- 
able to this committee all the information along the line mentioned 
by the chairman. 

Mr. Cetier. Now, what is the effect on the wholesaler where a 
manufacturer has a single price to both his wholesale and retail 
customers ? 

Mr. Kintner. I would judge that that policy tends to a very great 
extent to the elimination of the wholesaler, where the retailer can 
buy direct. 

Mr. Cetiter. What effect would that have on retail customers of the 
wholesaler ? 

Mr. Krntner. That would be debatable. You perhaps are think- 
ing in terms of the price of the products, is that correct ? 

Mr. Center. Yes. 

Mr. Roprno. Mr. Chairman. 
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Mr. Kintner, you said that this bill might regiment the economy. 
Is it not true, however, that the bill does not require the manufacturer 
to sell to the wholesaler ? 

Mr. Kintner. That is correct. It requires him to make a distinc- 
tion in price between the wholesaler and the retailer. 

_ Mr. Ropryo. Well, the manufacturer could sell directly to a retailer 
under the bill, could he not ? 

Mr. Krntner. I think he could. 

Mr. Roprno. Is there anything in the bill setting forth the amount 
of the differential the manufacturer would have to charge the whole- 
saler ? 

Mr. Krintner. No, sir. To be really effective, I suppose that you 
would have to fix a standard, and otherwise the manufacturer could 
conform to the terms of the bill by affixing a price so small, a differ- 
ential so small as to be meaningless. 

Mr. Roprno. Well then, is this bill really an effort to regiment the 
economy? Is there any justification for that statement ? 

Mr. Krintner. I think that is arguable. 

I really answered in that respect in the context of the previous 
line of questioning which was along the idea of requiring that there 
be a fixed differential between the retailers and wholesalers. 

Mr. Roprno. But there isn’t anything in the bill that would require 
at. 

Mr. Kintner. The bill as currently drafted, I would not char- 
acterize as regimenting the economy. But if you draft it in such 
a fashion that it really has meaning, I think you might get into 
regimentation. 

Mr. McCutxocn. Would the gentleman yield ? 

Mr. Roprno. Yes. 

Mr. McCutiocn. Is that one of the fields which may be raising 
constitutional questions ? 

Mr. Kintner. Yes, sir. If you get into the—not the bill as pres- 
ently drafted, but if you really put teeth into it, I think you get into 
this problem of regimenting the economy. 

Mr. Roprno. If you put teeth in that, that is another bill entirely. 

Mr. Kintrner. Yes; and I was speaking in that context. 

Mr. Roptno. May I refer you to the letter of the Chairman of the 
Federal Trade Commission, Mr. Gwynne, and I think it is next to the 
last paragraph where it is stated that: 

Although the legislation is apparently intended to be of assistance to whole- 
salers and jobbers, it is possible that its enactment might have the opposite 
effect since it might tend to cause manufacturers to sell directly to retailers, 
thereby eliminating wholesalers and jobbers. 

What is the basis for that statement? 

Mr. Krintner. The basis for that statement is that if you require 
a manufacturer who currently sells at one price to both wholesalers 
and retailers, to establish a differential, that he might thereby, not 
wanting to establish that differential, establish a policy of selling 
only to retailers rather than to wholesalers and retailers. 

Mr. Roprno. Of course we know there is no guaranty that the 
ananufacturer would want to sell to the jobbers; he could bypass them 
if he wanted to. 
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Mr. KintNer. My position is that most of the benefits inherent in 
this legislation are currently in the law as it is being enforced at the 
Federal Trade Commission. 

Mr. Keatine. That is what I have been trying to get at, Mr. 
Chairman. 

Your position is that this legislation does not add anything really, 
as worded, to the present law; is that correct ? 

Mr. Krntwner. Yes, sir. 

Mr. Keating. Well, then, of course the immediate question which 
arises is: What harm can it do; if it does not add anything, what 
harm can it do? 

Mr. Kintner. Well, the small part that it does add to the present 
law we think has the harm, and it is to that portion of the legisla- 
tion 

Mr. Keatrna. I can’t hear you, there is so much going on. 

Mr. Kiytner. The small portion of the legislation which would 
make a distinction between the present law and that legislation, that 
small portion is the part to which we object. 

Mr. Cetter. Does that mean that there are evils in the bills which 
are not in the law, and that those evils would outweigh the benefits; 
is that what you mean ¢ 

Mr. Kintyner. I think that isa fair characterization. 

If I may elaborate further, the Commission today, and has since 
the passage of the Robinson-Patman Act, determined functions by 
how the buyer sells, and now how he buys, and that is a very impor- 
tant part of your bill. 

That principle is one which the Commission has consistently over 
the years applied in its enforcement of the Robinson-Patman Act. 

Secondly, I believe that the bill is designed to make sellers distin- 
guish on prices granted in situations inv volving dual functions. In 
other words, to make sure that a w holesaler who sells at retail in part 
does not secure a more favorable price on that part of his <a Py 
dise which he sells at retail, and thus injure the competing retailer. 

Mr. Keatinea. Well now, if that is true 

Mr. Krntner. And we think that is in the present law. 

Mr. Keatrneo. That is in the present law ? 

Mr. Kintner. As it is enforced. 

Mr. Keratrine. It is in this bill, but it is inherent in your judgment 
in the present law? 

Mr. Kintner. That is correct, at least as the Commission has up 
to this time viewed the state of the law. 

You know those two are good principles involved in this legislation. 
They are the principal portions of this legislation as I see it, and as 
I see it they also are currently involved in the enforcement of the 
law at the Federal Trade Commission. 

Mr. Kratine. Well, now, that is clear to me. 

What is the small portion of the bill which you think is not now 
in the present law ? 

Mr. Kintner. The portion of the bill which provides for manda- 
torv functional discounts. 

Mr. Keatina. Well, are you not, in your enforcement policies une 
der the present law, requiring mandatory differences in price between 
sales to a wholesaler and a retailer ? 
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Mr. Kinrner. No, sir. Under the present state of the law, if a 
manufacturer chooses to sell to all comers at one price, there would 
be no discrimination. 

Mr. Keattne. And this bill would require him to sell to wholesalers 
at a different price than retailers? 

Mr. Kintner. He would be required to impose an unspecified 
differential. 

Mr. McCuttocn. May I interrupt there? 

But not necessarily a lesser price, under these bills as drafted. 

Mr. Kinrner. That is our inter pretation of the bill. 

Mr. Keratine. Well, in other words if he was displeased with this 
legislation and he wanted to continue his past practices of selling 
to all comers, he could charge the wholesaler more ? 

Mr. Kintner. We see that as a possibility. 

And, more importantly, we feel that he could fix the differential in 
favor of the wholesaler so small as to be meaningless and without 
effect, and thus conform to the legislation. 

Mr. Rocers. Let’s see if I understand your position. 

You state this on page 3 of your statement : 

As a result most of the cases in which the purported functional differentials 
have been evaluated have involved situations in which the seller’s classifica- 
tion of his customers did not conform to their real functional classes and 
which customers operated in more than one distributional level. 

Now, in response to a question by Mr. Keating you indicated that 
there is now recognized by the Federal Trade Commission the right 
of a manufacturer to set a different price for different persons under 
certain circumstances; is that not the present law ¢ 

Mr. KintNner. That is right. 

Mr. Rocers. What is wrong—— 

Mr. Kintner. As a general proposition. 

Mr. Rogers. What is that ? 

Mr. Kinrner. As a general proposition. 

It is possible that there might be, even though he recognizes legiti- 
mate functions, that in his pricing he might injure competition. It 
is very difficult to envision a situation in which that would be true, 
but I don’t foreclose the possibility. 

Mr. Rocers. Let’s carry that one step further. 

The Federal Trade Commission now recognizes the right of the 
manufacturer to sell at different prices. You recognize that the 
Federal Trade Commission would not compel the American Tobacco 
Co. to sell to me, a small retailer, at the same price that it sells to 
Safeway, a big retailer. I take it the Federal Trade Commission 
would not require that ? 

Mr. Kintner. You bring into play the question of quantity there, 
Tassume. That is what you have in mind? 

Mr. Rocers. Yes. 

Mr. Kinrner. And there is a provision or proviso in the Robinson- 
Patman Act which permits price differential based upon such cost 
factors as quantity selling. 

Mr. Rogers. Quantity because of the savings 

Mr. Krnrner. In cost. 

Mr. Rocers. In cost ? 

Mr. Kintner. That is correct. 
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Mr. Rogers. Now I assume that you agree that a jobber or a whole- 
saler is an essential part of our economy, do you not? 

Mr. Kintner. Yes. 

Mr. Rogers. And you also agree that the retailer is an essential 
part of it? 

Mr. Kintner. Yes. 

Mr. Rocers. And recognizing that there has been a differential 
which has existed heretofore, and that the jobber performs certain 
services at least, don’t you feel that he is entitled to at least some 
preferential treatment under either this bill or under the rules of the 
Federal Trade Commission which would actually compensate him for 
services performed ¢ 

Mr. Kintrner. Well, sir, the Federal Trade Commission as it is 
currently enforcing the Robinson-Patman law, does attempt and does 
enforce that law to make sure that there is no discrimination in that 
situation that you describe. 

In other words, if the manufacturer sells to a wholesaler, who is 
also engaged in retailing functions, the Commission has taken the 
position that that manufacturer must not give to the wholesaler a 
more favorable price on the wholesaler’s retail portion of his business 
than the same manufacturer gives to the competing retailer. 

In other words in our view of the law, the dual-function seller must 
segregate the portions of his business which are dual in nature, and 
secure a different price on those portions, depending upon the amount 
sold in the various functions. 

Mr. Rocers. Well, now, isn’t that all we are seeking in this bill ? 

Mr. Kintner. W ell, in our view the bill to an important extent 
merely enunciates what is now existing law, and as to the portion 
which requires a differential between the price accorded to the whole- 
saler and the price accorded to the wholesaler and the price accorded 
to the retailer, we think that the bill is meaningless for the reasons 
expressed. 

Mr. Keatine. May I interrupt, Mr. Chairman ? 

If we were to amend this bill to strike out the requirement for a 
mandatory differential in price and to provide for any manufacturer 
who had the practice of selling to everyone at the same rate could 
continue to do so, would it then simply state what you believe to be 
existing law ? 

Mr. Krnrner. That is exactly right, sir. 

Mr. Roptno. That would just be permissive buying. 

Mr. McCutxiocu. Which is the present law. 

Mr. Keating. That is the present law apparently. 

Mr. McCuttocn. I would like to ask a couple of questions. 

Of course, we have considerations in our selling economy that. in- 
volve questions other than price, do we not, sir, such as service and 
convenience ¢ 

Mr. Kinrner. That is very correct, and it is one of the reasons that 
the Robinson-Patman Act was passed, if not the prince ipal reason, to 
protect the wholesalers of America against the economic power, the 
growing economic power of the chainstores. 

Mr. McCuttocu. And service and convenience to consumers are of 
considerable oan particularly in certain sections of the coun- 
try and on certain days of the week or of the year; is that not right? 

Mr. Kinrner. That is right. In fact, a great percentage of the 
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Federal Trade Commission’s enforcement dollar is used in just this 
area, of making sure that wholesalers are protected against the power 
of the large buying, mass buying chains and making sure that those 
chains do not secure a more favorable price than that to which they 
are entitled. 

Mr. McCutxocn. Is it your opinion, or do you know, as a matter 
of personal knowledge, whether or not wholesalers i in rural and other 
sparsely settled territories perform a service that is otherwise not 
performed by any other segment of the selling fraternity? 

Mr. Kintrner. I am sure, sir, that that characterizes practically all 
of the wholesale business in America. I think it is important, terribly 
important, that the wholesale function in all industries where it exists 
be preserved and protected. 

I conceive that the Robinson-Patman Act is primarily designed for 
that purpose, and I applaud that purpose, and however inelegantly 
the act may have been drafted, and however many the compromises in 
the drafting of the act, I think it has been basically good legislation 
and legislation in the public interest. 

And we, at the Federal Trade Commission, have tried to enforce 
it in that light and tried to enforce it as we thought the Congress 
intended that it be enforced ; and we shall always do that. 

Mr. McCutzocn. Do you feel that there would be many people 
unhappy and living under trying conditions if it becomes more difficult 
for corner groceries and drugstores and cross-road groceries and drug- 
stores to be s supplied by w holesalers? 

Mr. Kintner. I do, sir. 

I grew up in a country town, and I recognize the necessity, from 
my own personal experience, of preserving the small-business man 
in the rural areas of America. 

Mr. McCutiocn. Do you think that we would be properly exer- 
cising our duties and responsibilities if we took into consideration 
the needs of people why buy from those final retail sources? 

Mr. Kintner. Absolutely. 

I think, indeed, that you are compelled to have those considerations 
in mind when you consider legislation of this character. 

Mr. McCutiocn. Even though the consumer may pay a bit more 
for the items that he buys ? 

Mr. Ktntner. Personally, I would say even so, and agree with you. 

Mr. Harkins. Mr. Chairman ? 

Mr. Roptno. Mr. Harkins. 

Mr. Harkins. Mr. Kintner, if these bills were enacted, how would 
a seller determine whether the buyer is eligible for the mandatory 
discount as required by the bill ? 

Mr. Kintner. Well, that is one of the best questions that has been 
asked here this morning. 

I cannot give you a thoughtful answer on that. I suppose that 
the determination would have to be made in the same manner in 
which the Federal Trade Commission makes the determination. 

We look at all the facts of the case and determine whether or not. 
the label that the buyer has when he goes to the manufacturer is a 
true representative of that buyer’s function or place in the distribu- 
tional setup. 

In other words, is he a wholesaler or is he a retailer masquerading 
as a wholesaler ? 
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If he is a chainstore engaged primarily in retailing and is seek- 
ing and perhaps is securing a favorable wholesale price, absent cer- 
tain.statutory defenses, then the Federal Trade Commission issues a 
cease-and-desist order in that situation, and has done so. 

I cite the Fruitvale case as one of the most recent decisions along 
that line. 

Mr. Harkins. Would a manufacturing seller be required to under- 
take such investigations if these bills were made law? 

Mr. Kintner. Do you mean a manufacturer who sells direct to 
the consumer ? 

Mr. Harkins. A manufacturer who sells to a wholesaler and 
required by this bill to give a mandatory discount. 

In other words, do these bills require a manufacturer to police the 
channels of distribution to determine who is to be eligible for a dis- 
count ? , 

Mr. Kintner. I believe that is inherent in any good-faith effort 
to comply with this law. 

Mr. Harkins. If he did not give a discount, he would do so at his 
own peril; is that right ? 

Mr. Krnrner. The bill does require, as we see it, imposition of a 
differential between retailers, a price differential between retailers 
and wholesalers. 

Therefore, the manufacturer, to comply, will necessarily have to 
determine who is a retailer and who is a wholesaler. And then he 
has the problem of how much differential to impose and who is to 
get: it. 

Mr. Rogers. That is the present situation, isn’t it, according to every 
rule and regulation of the Federal Trade Commission ? 

Isn’t that true ? 

Mr. Krntner. Yes, he has—— 

Mr. Rocers. Then this does not change that situation in the least. 

Mr. Krnter. If he is selling to wholesalers and retailers 

Mr. Rocers. He has to make the determination now 

Mr. Krntner. That is right 

Mr. Rogers. And if he does not make the correct determination, if 
he makes a determination improperly, the Federal Trade Commission 
jumps right down his throat and says, “You violated thus and so.” 

Well, now, how does this law change that in any manner whatsoever ? 

The responsibility is the same. If the manufacturer knows that a 
customer is a wholesaler or a jobber, then he must comply. 

But if the manufacturer connives with a customer, knowing that 
he is a retailer, then you jump down his throat under this law just 
the same as you jump down his throat under the present law. 

Isn’t that the situation ? 

Mr. Krnrer. Sir, our position is that the bill conforms so nearly to 
the present law as to be almost meaningless. 

Mr. Keating. But there is a rather important distinction in that 
at present the Federal Trade Commission does not interfere in any 

yay with the manufacturer who has a single price to both wholesalers 
and retailers; and, under this bill, the F TC would be forced to enjoin 
that practice ofa single price. 

Now, am I right about that ? 
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Mr. Krntner. That, sir, is the one distinction as I see it, in this legis- 
lation from the present law. 

Mr. Keatine. I just wanted to get that clear. 

Mr. Kintner. And even though there is this distinction, and it is 
an important one, between the legislation in the present law, it is the 
Commission’s view that as drafted the distinction is practically mean- 
ingless in practice. 

Mr. Keatina. Is this the reason : because the manufacturer who does 
sell at a single price can rig the required differential in such a way as 
to allow him to continue on the present practice, either by making the 
price higher to the wholesaler or by making the differential so small 
that it becomes me aningless ¢ 

Mr. Kintner. As we see it, he could give the wholesaler so small a 
differential that the wholesaler could not afford to exist and furnish 
the services which the wholesaler traditionally furnishes to the 
retailer. 

And it is important, as Mr. McCulloch has pointed out, that the 
wholesaler be kept in business and permitted to continue to furnish 
those services to his customers, the retailers. 

This is sometimes not only important to the retailers, but it is also 
very often important to the consumer. 

Mr. Ropino. Well, Mr. Kintner, if that is the situation, and this is 
an effort on the part of the wholesalers and jobbers to stay in business, 
then isn’t that a reason for this bill ? 

Mr. Kintner. This is a matter of which the committee and the Con- 
gress is the final Judge, but in our humble opinion the legislation, if it 
is so designed, has little meaning. 

Mr. Roprno. You have been stating all along, Mr. Kintner, in answer 
to Mr. McCulloch’s queries, that it is necessary and is also important 
to our economy, that the wholesaler and jobber stay in business to 
keep the economy going the way it has been, in order to be able to sup- 
ply the services that a wholesaler and jobber does. Is that an argu- 
ment for the bill ? 

Mr. Kinrner. Well, I stated my personal opinion, that the way to 
better enforce the law and to carry out the intent of the Congress 1s to 
center more enforcement dollars on the present law rather than at- 
tempting to write additional legislation. And this again is a matter 
of judgment for the Congress. 

Mr. Kratina. Well, I want to say, Mr. Kintner, you have been very 
helpful in clarifying my thinking. I have an open mind about 
whether the legislation is desirable or not, but you have been extremely 
helpful. And this is not the first time that you have appeared here 
and have been so clear in your presentation. It has been a great help 
to this committee, and I most certainly appreciate it. 

Mr. Kinrner. Thank you, sir. I try to lay it on the line. I some- 
times do it rather inelegantly, but I try to lay it on the line. 

Mr. Roprno. I think you doa very good job. 

Mr. Kintner. I could not do less with this committee. 

Mr. Keatine. I like the fact that after you presented your official 
letter, on your own, you prepared this memorandum for us, which is 
very helpful. And you are not afraid to speak out and give us the 
benefit of your experience and your views in a frank manner which 
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sometimes we do not experience when people from the executive branch 
appear before us. It is very helpful. 

Mr. Kintner. I thank you, Mr. Keating. Your remarks could well 
be of assistance to me if 1 of my bosses—I have 5 of them—question 
the propriety of this statement. 

Mr. Keratine. Knowing the chairman as we all do here, we know 
he won’t, because if he were in your position, he would do the same 
thing you are doing. 

Mr. Krnrner. He and I are very seldom in disagreement, sir. 

Mr. Ropino. Counsel has another question. 

Mr. Harkins. Mr. Kintner, would enactment of these bills make 
a manufacturer responsible for the prices charged by his wholesale 
customers ¢ 

Mr. Kintner. I do not think so. The wholesaler would still have 
freedom of choice to determine a price to his customer, of course, bear- 
ing in mind he, too, must abide by the terms of the Robinson-Patman 
Act. 

Mr. Harkins. There could be problems in that area ? 

Mr. Kintner. There could be problems, but stating it without 
qualifications as you have, I would have to give the categorical 
answer that I did. 

Mr. Roptno. Thank you very much, Mr, Kintner. 

Mr. Kintner. Thank you, sir. 

Mr. Roptno. The next witness will be the gentleman from New 
Mexico, Congressman Montoya. 


TESTIMONY OF HON. JOSEPH M. MONTOYA, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW MEXICO 


Mr. Montoya. Thank you, Mr. Chairman and members of the 
committee. I am sorry to be late, but I have been before another 
committee and I just got through—I hope successfully. 

Mr. Chairman and members of the committee, I introduced H. R. 
11409 into the House because of my profound belief that it is a valid 
and necessary response to the felt needs of the small business com- 
munity whose members are my constituents and yours. 

Mr. Roptno. Congressman, may I interrupt a moment there? 

If you would like, you may submit your st: atement, and maybe 
you would like just to make clarifying statements in the interest of 
trying to expedite the hearing, if the gentleman does not mind, since 
we have to get on the floor. 

Mr. Montoya. I recognize the time of the committee is very valu- 
able, and I will accede to your w ene Mr. Chairman. 

I just want to say by way of preface to my statement that most of 
my State is a rural type of State and the relief sought for in this 
bill will certainly help the economy of rural small business in New 
Mexico, as it will throughout the country I am sure. The testimony 
here will no doubt develop the benefits to be derived from this legis- 
lation if it should be enacted. I have an explanatory statement 
of the present workings of the present law and how the new amend- 
ment, might tend to bring about better procedures which will alleviate 
the business conditions that small business is plagued with through- 
out the country. 
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Mr. Roprno. Thank you very much, Mr. Montoya. I want to state 
that we know that the gentleman is always interested in the wel- 
fare of his constituents and in good legislation, and I am sure that 
is what motivated him in coming here before us. We hope that he 
recognizes that it is in the interest of expedition that we have asked 
him to accede to our request. 

Mr. McCutiocu. Mr. Chairman, I would like to ask our colleague 
a couple of questions. 

The area which you represent in many instances is rural and 
sparsely settled territory, is it not ? 

Mr. Monova. That ‘is correct, Mr. McCulloch. Of course, I rep- 

resent the entire State of New Mexico, and I represent some metro- 

politan areas. They are known as metropolitan areas in New Mexico. 
According to New York standards, they would probably be rural 
still. 

Mr. McCutxocn. The wholesalers apparently then do a tremendous 
service for the resident of New Mexico? 

Mr. Montoya. Yes, the wholesalers are not only people who sell to 
the retailers, but sometimes they help them out of financial stress. 

Mr. McCuttocn. And your independent retailers, of course, do 
tremendous services for the people in your sparsely settled State? 

Mr. Montoya. That is correct. 

Mr. McCoutxiocn. And your wholesalers and your retailers and your 
ultimate consumers are willing to pay a reasonable charge for that 
kind of service, are they ¢ 

Mr. Montoya. Well I presume they are, yes. 

Mr. McCutxiocn. And you would be willing to do every proper 
thing to see that wholesalers and retailers can provide those kinds of 
services in that kind of country ? 

Mr. Montoya. Yes. And alsoI might add that it is my feeling that 
this bill, if enacted, will provide a better competitive plane between 
the rural retailers and the retailers in the cities who buy in big lots 
direct from the manufacturer without causing any injustice to the 
last consumer. 

Mr. Roprno. Thank you very much. We appreciate your views 
and your consideration. 

We will incorporate your statement, Congressman, in the record. 

Mr. Monroya. Thank you. 

(The prepared statement of the Honorable Joseph M. Montoya is as 


follows:) 
STATEMENT OF Hon. JosepH M. MonTOYA 


Mr. Chairman and members of the committee, I introduced H. R. 11409 into 
the House because of my profound belief that it is a valid and necessary response 
to the felt needs of the small-business community whose members are my 
constituents and yours. 

The Robinson-Patman Act was enacted by Congress in order to counter the 
domination of the market place by large predatory retailing organizations which, 
by virtue of their size, were enabled to wrest price concessions from manu- 
facturers not available to their small competitors. To remedy this situation, 
the Robinson-Patman Act amended section 2 of the Clayton Act so as to make 
specific the prohibition of our antitrust law against discrimination in price which 
adversely affect or injure competition. 

The law, as it presently stands, expressly prohibits secret rebates and con- 
cessions granted to some customers but not to others. It requires nondiscrimina- 
tory prices to all in every case where discriminatory pricing could or would 
result in competitive injury. Where a seller offers a lower price to some cus- 
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tomers not available to others, the law required him to justify such lower prices 
by showing a savings in cost to himself by such sales at lower prices. When 
allowances are granted to some customers for services rendered, the law requires 
that all competing customers able to perform like services be granted propor- 
tionately equal allowances. 

In short the plain intention of the Robinson-Patman Act was to reiterate the 
doctrine that unjustified discrimination in price between customers gave rise to 
unhealthy and unfair competition. 

Among the justified and approved forms of price differential which the law 
sanctions is that based upon the recognition of different functional classes 
among a seller’s customers. When a seller classifies his customers in terms 
of their manner of resale or use of his product; as wholesalers, as retailers, 
as consumers, or aS users in the process of further manufacture, he is doing 
no more than recognizing the essential economic divisions of the distributive 
society. Charging different but uniform prices to these different classes can 
never be considered discriminatory since these various functional classes do 
not compete with each other. On the contrary, however, the failure to recognize 
these different economic forms by a scaled series of prices does give rise to 
the very discriminatory evils which it was the intention of the act to prohibit. 

The legislation that my colleagues and I sponsor amends section 2 (a) of 
the Robinson-Patman Act to add as a final proviso that the term “discriminate 
in price” includes the failure to impose differentials in price as between pur- 
chasers in different functional classes. I call this committee’s attention to the 
fact that this relatively simple proviso does not abolish, alter, or amend any 
previously established judicial or administrative definition of the term “dis- 
criminate in price.” It merely clarifies the fact that the failure to afford a 
price differential to the various functional classes is one of the many forms 
of discrimination in price as the term is used in the law. Thus a seller who 
grants functional discounts will not by so doing insulate himself from the 
balance of the Robinson-Patman Act requirements, but a seller who does not 
grant functional discounts will by that fact alone establish himself as in viola- 
tion of the law. 

This remedy is made necessary by the very nature of our marketing economy. 
A manufacturer who employs that vast army of indirect purchasers—the Na- 
tion’s independent retailers—to place his products before the consuming public 
is under an obligation to deal with his indirect customers in a manner which 
allows them to compete with his other retail customers who purchase directly. 
This can only be done by making clear the mandatory nature of functional dis- 
counts under the Robinson-Patman Act. This can only be made effective by de- 
fining functional classes in terms of the standard, incontrovertible, and time- 
proven “character of the selling” test. 

A manufacturer’s customer who sells to consumers for consumption is a 
retailer. It does not matter if it is a partnership, corporation, individual 
entrepreneur or a cooperative. If the entity sells as retailer it is a retailer 
and must be classified as such. 

By the same token, one who sells to others than consumers for the purpose 
of eventual resale to consumers is a wholesaler and is entitled to be so treated. 
Once again, it is immaterial whether the wholesale entity be individual, part- 
nership, corporation, or cooperative in form. 

The ultimate test is always a “character of the selling” test. It is a test 
sanctioned by our courts at the beginning of this century in the Great Atlantis & 
Pacific Tea Co. v. Cream of Wheat (227 Fed. 46), and reiterated this year by 
the Supreme Court of the United States in affirming the decision of the circuit 
eourt which upheld the Federal Trade Commission in Edelmann, Inc. v. Federal 
Trade Commission (229 Fed. 2d 733). 

In order to quiet any groundless fear, may I state for the record that this 
legislation does not remove cooperatives from the definition of “wholesalers.” 
Nor does the proposed law by its terms contemplate any such radical action, 
Where the test of wholesaler is a “character of the selling’ test, it is quite 
apparent that a cooperative can and does fulfill that test with ease and facility 
when it sells to retailers. Such was the conclusion of the New Jersey Supreme 
Court in the 1950 case of Lane v. Tilton. Such also will necessarily be the results 
obtained from the passage of this law. In fairness and equity, cooperatives 
performing a wholesale function, as here defined, are entitled to treatment as 
wholesalers. That portion of the legislation denying wholesalers functional 
discounts on sales by a wholesaler to a retailer “owned or controlled” by the 
wholesaler is not intended to and has no application to a cooperative which does 
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not own or control its member retailers. I call the committee’s attention to such 
cases as Seabrook Farms v. Commodity Credit Corporation (206, Fed. 2d 93), 
State Farm Mutual Insurance v. Drawbaugh (65 N. W. 2d 542), and Billet v. 
Gordon (389 Ill. 454) in which both State and Federal courts construed similar 
terminology in a fashion substantially the same as that suggested in my presen- 
tation. 

I am accordingly convinced that cooperatives will come to no harm from the 
passage of this legislation but on the contrary will stand to benefit immeasurably, 
as will all other wholesalers. They will benefit since their customers will be 
enabled to give effective price competition to the larger and more favored retailers 
who do not purchase from cooperatives or other wholesalers but are permitted 
to purchase directly from the manufacturer. May I, therefore, heartily commend 
H. R. 11409 and its companion measures to your speedy and favorable consider- 
ation. 

May I express to the chairman and members of this committee my sincere 
gratitude for the opportunity of appearing before you this morning. Thank you 
very much. 

Mr. Roprno. Our next witness is Mr. Ellis Arnall of the National 
Frozen Food Distributors Association. 

Do you have a statement ? 

Mr. Arnau. I donot, Mr. Chairman. 

Mr. Ropino. Mr. Arnall, I would like to address you as Governor 
in keeping with the fact that you were formerly Governor of Georgia. 

Mr. Arnau. Thank you, Mr. Chairman. 


TESTIMONY OF ELLIS ARNALL, ESQ., ON BEHALF OF THE NATIONAL 
FROZEN FOODS DISTRIBUTORS ASSOCIATION 


Mr. Arnatu. Mr. Chairman and distinguished gentlemen of the 
committee, my name is Ellis Arnall, of the law firm of Arnall, Golden 
& Gregory of Atlanta, Ga. I appear here before this committee in 
support of this series of bills that have been introduced in my capacity 
as general counsel for the National Frozen Food Distributors 
Association. 

However, I appear here in a broader scope. I appear here because of 
my innate and inherent interest in the antitrust laws of this country 
as an American citizen, and also with the great concern that we are 
losing the fight in the United States against monopoly control of our 
economy. 

The House Small Business Committee back in 1957, in January, 
predicted that within 18 years all distribution and service businesses 
in the Nation would be controlled by corporations having assets of 
more than $100 million each. However, the facts are that with the 
rate of mergers, the rate of growth of monopoly, or semimonopoly 
businesses—and the death rate of smal] business in this country has 
reached an alltime high, with the exception of the period about 1930— 
today businesses are c losing at the rate of 16,000 a year, and the birth 
rate of new businesses in America is drastically slowing down. 
These are statistics and figures that are easily obtained. 

Without undertaking to get into an economic study, I mention 
those facts because my concern is that we modify, amend, and change 
the Robinson-Patman Act so that small, independent business, retail 
business, can be preserved in this country. There are many factors 
that are hurting small business. However, I submit to this honorable 
subcommittee on the House Judiciary Committee that in my candid 
judgment the mortality rate of small retail business has been accel- 
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erated, and is due in a large measure to the enforcement, to the inter- 
pretation, of the Robinson-Patman law which, ironically enough, was 
enacted in 1936 to save small retail and independent business in 
America. 

Now I listened with great interest to Mr. Kintner, who is able 
counsel for the Federal Trade Commission. I am not as certain as 
I was before I heard his testimony as to whether there is a need for 
this series of bills. Because if Mr. Kintner is correct, and the Com- 
mission now under its benevolent guidance and judgment allows and 
authorizes functional discounts so that wholesalers and distributors 
and jobbers get a price differential and keep their small retail inde- 
pendent customers competitive, then I tell this committee that these 
bills should be withdrawn without further ado. 

But, I want to state to this committee that with the high esteem 
and respect that I have for Mr. Kintner, some of my clients, who 
have been enmeshed in the foils of the FTC, have not been allowed 
to grant or receive functional discounts. There are a long series of 
decisions. And the effects basicially, as I understand them, is that 
if a purchaser renders some partic ular service to the seller, and that 
service does not directly or indirectly benefit the purchaser, then the 
seller can pay the purchaser for the services rendered in the form of 
a discount, or price, or call it what you will. 

Now I was amazed that Mr. Kintner further said, which I submit 
I may not have understood him, but if it is true, then my conception 
of the Robinson-Patman law enforcement and construction is entirely 
wrong. I believe he said that the Commission’s test for price dis- 
crimination is how the purchaser sells, and not how he buys. Now 
I call attention of the Commission to the clear language of section 
(a), title 15, United States Code Annotated, section 13, that prevents 
that being done. 

Now my concern here is that under the Robinson-Patman law, and 
the construction of the Commission and the courts, it is impossible for a 
manufacturer or packer to sell to a wholesaler, to a distributor, or to 
a jobber at a lower price than he sells to a big direct buying chain. 
And therefore it is utterly impossible, under the law, for the distributor 
to sell to the small, independent retail merchant at a price that will 
allow that small retail merchant to be competitive with the big direct 
buying chain. And therefore, we have built into this law a system 
that is gradually stifling, in my judgment, small independent retail 
businesses in America. And, incidentally, the wholesaler. Because 
if the wholesaler sells to the retail customer at a price that enables the 
small retailer to remain competitive with the big direct buying chain, 
then the wholesaler will go out of business because he cannot m: ake any 
profit. So we have asy stem here that i is crying out for correction. 

May it please the committee—— 

Mr. Roprno. May T interrupt? 

Mr. Arnatu. Yes, Mr. Chairman. 

Mr. Roptno. I would like to refer you to the Attorney General’s re- 
port ; that is, the report of the National Committee To Study the Anti- 
trust Laws, in 1955. On pages 204 and 205 this paragraph appears, 
and I will ask you for your comment. Tam going to read it to you: 


In this area of multiple-function distributors, challenged price discounts were 
adjudicated by the Federal Trade Commission according to the definitions which 
Congress had deleted. In several proceedings involving sales of agricultural sup- 
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plies, the Commission turned the discount on the selling functions of the pur- 
chaser and not the buying functions. Customers performing the dual functions 
of servicing the retail trade as well as the consuming public thus could not secure 
a wholesaler’s discount on any goods resold directly to the consumer, without 
regard to whether a wholesale function was actually performed in buying those 
goods. A subsequent adjudication of functional discounts to dual distributors not 
only reaffirmed the principle that the purchaser’s resale activities and not his 
buying functions determined his eligibility for a functional discount but also com- 
pelled the supplier to secure reliable assurances from its customers as to the ulti- 
mate destinations of the sales. 

Would you care to comment on that, Governor ? 

Mr. Arnaut. May it please the committee and you, Mr. Chairman, 
Tam familiar with the General Foods Cor p.cases. Now this particular 
opinion to which the chairman referred is not within my knowledge. 
I do not know the facts incident thereto. However, let’s pretermit 
the question of whether or not under the present law functional dis- 
counts may be granted by a manufacturer to a bona fide service dis- 
tributor. There is a grave question, and the law is very foggy and 
involved as to whether it can be done. But assuming it can be done, 
then we move into the need for a mandatory requirement that it be 
done, and then we approach the practicability and the day-to-day 
operation of this buying and selling business, and that is this, that 
the manufacturer has three classes of customers generally: He has 
distributors, jobbers, etc.; he has the big direct- buying chain custom- 
ers; and he has co-op customers. ‘Those basically, I ‘believe, are the 
three groups. 

Now then, of course the manufacturer wants to get all the business 
he can; he wants to sell everyone he can. So when the wholesaler 
explains to the manufacturer he desires a functional price advantage 
so that he can pass it on, or not, to his customers, the packer or the 
manufacturer says, “I cannot give you any advantage because section 
2 (a) of the Robinson-Patman Act, or the Clayton Act, provides that 
you cannot discriminate in price,” and he cites the law. And by doing 
that he satisfies in many instances the distributor, and yet he does not 
infuriate or lose the goodwill of the chain or the co-op. 

Now let me say this, Mr. Chairman and gentlemen of the committee, 
someone in the questioning of Mr. Kintner, I believe, asked was there 
anything in this proposed measure that would keep the wholesaler from 
pocketing the discount; and of course there is not, other than the 
economic laws of life, and that is, if he cannot keep his customers com- 
petitive, the small retail business, then the wholesaler loses those cus- 
tomers through attrition, they go out of business, and therefore eco- 
nomically and feasibly he will pass on a reasonable degree of savings 
to his customers so that the small retailer may remain competitive. 

Mr. Harkins. Mr. Chairman? 

Mr. Roptno. Counsel. 

Mr. Harkins. Could I ask a question at that point? 

Mr. Arnaut. Yes. 

Mr. Harkins. Would the amount of the mandatory functional 
discount, if these bills were enacted, become the basis and be deter- 
minative of the prices charged by the wholesalers retail customers? 

Mr. Arnaut. Well, I think it would enter into the determination of 
the price, but not that alone. 

Mr. Harkins. Now would the manufacturer—would he have to take 
into consideration the price charged by his retail customers, as well 
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as take into consideration the price charged by the retail customers of 
his wholesale customers? Do you follow “me? 

Mr. Arnaut, Would the manufacturer have to take into considera- 
tion the price charged by the large direct-buying chain to the ultimate 
consumer as compared to—— 

Mr. Harkins. That is right. When he bases his price to this large 
chain direct buyer, would he have to base that price on a consideration 
of the price charged by the retail customers of his wholesale customer ¢ 

Mr. Arnau. My own judgment is the law of economics would deter- 
mine purely what discount would be provided to the distributor. 

Mr. Harkins. Would the Robinson-Patman Act require the deter- 
mination by the manufacturer of the price he charged his retail cus- 
tomer, and have that price related to the prices charged by the retail 

customers of his wholesale customers ? 

Mr. Arnatu. That I do not know. 

Now, Mr. Chairman, what I would like to direct the committee’s 
attention to is this simple statement. And if I may dothat—— 

Mr. Roptno. Go right ahead. 

Mr. Arnau. I will feel that the committee, with its ability and able 
staff and counsel, can come up with a possible solution to the problem. 
None of the Members of Congress, in my judgment, who have intro- 
duced these bills, are wedded to the particular language in the bills. 
There is a vicious evil that is apparent on the economic horizon. They 
are fearful, as I am, that due to the fact the small retail merchant can- 
not today stay competitive with the large direct-buying chain, due to 
the pricing structure where the chain can buy direct from the manu- 
facturer, and yet the small independent merchant must go through 
a service distributor or jobber, we are concerned that the wholesale 
industry is losing its position in the American economy. We are con- 
cerned that the small retail mercantile establishment is losing its posi- 
tion. Weare concerned that section 2 (a) of the Clayton Act and the 
pertinent provisions of the Robinson-Patman Act have built in and 
assured attrition of the small independent retail merchant and the 
wholesale distributor jobber. And it is this evil that these bills are 
directed toward. And certainly it would be possible to draft legisla- 
tion which would cure and minimize this evil with the assistance of the 
committee and its staff and the representatives of the FTC and the 
Justice Department. 

I want to make one other statement, if I may, Mr. Chairman. Mr. 
Kintner spoke about enforcing the Robinson- Patman Act and the need 
for more firm enforcement. At one time I had the privilege or the 
dubious privilege of serving as a director of price control, and every- 
time I was over before a committee our great problem was finance, 
and that is true of all Government agencies. But strangely enough 
I want to say to the chairman and the members of this committee I per- 
sonally would be much happier if FTC received less money to enforce 
the Robinson-Patman Act because the enforcement 

Mr. Roprino. Mr. Kintner is not going to be happy about that 
statement. 

Mr. Arnatu. And the construction the Commission is now putting 
on it in my judgment is digging the graves of many small businesses 
in America. Because under this provision of law they are forced to 
compete with the large direct buying chains, and unless they are 
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provided in the mechanics of the law with some provision that will 
give the small independent retail merchant through a wholesaler an 
opportunity to remain competitive, this law will drive small business 
out of existence. 

One other thing, Mr. Chairman, and then I am through. In 1936 
when the Robinson-Patman Act was enacted there were few large 
direct buying chain operations in this country. At that time prac- 
tically all merchants received their merchandise from a manufac- 
turer's sales representative or jobber, or distributor, or wholesaler. 
This is a new development that has come about. It is understandable 
then why when the original Robinson-Patman Act was adopted there 
was no need for the provision which was deleted and the one we are 
talking about now. 

We submit there is a crying need today, and I have great confidence 
in this committee to see the evil and to help those of who want to do 
something about it draft appropriate legislation such as these bills 
here before you so that we may contribute toward the salvation of 
small independent business in America 

Mr. Ropino. Are there any questions? 

Thank you very much for your appearance and the views of your 
organization. 

That will conc ‘ude this morning’s hearings. We have to be on the 
floor at exactly 12 o'clock since we do not have authority to sit. The 
witnesses tomorrow, commence ing at 10 o'clock, will be the Honorable 
Victor Hansen, Assistant Attorney General of the Department of 
Justice, and Mr. Otis Ellis, general counsel, the National Oil Jobbers 
Council, and Mr. Joseph Kolodny of the National Association of 
Tobacco Distributors and other witnesses if we have time. 

The hearing is now adjourned. 

(Whereupon, at 11:55 a. m., the committee was adjourned, to recon- 
vene at 10 o'clock a. m., Thursday, July 17, 1958.) 
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THURSDAY, JULY 17, 1958 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICIARY, 


Washington, D. C. 


The committee met, pursuant to recess, at 10 a. m. in room 346, Old 
House Office Building, Hon. Emanuel Celler (presiding). 

Present: Representatives Celler (chairman), Rodino, and Rogers. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; Milton Eisenberg, associate counsel, and Leonard 
Appel, assistant counsel. 

The Cuarrman. The committee will come to order. 

Our first witness this morning is Mr. Robert Bicks, who is the 
First Assistant Attorney General of the Antitrust Division of the 
Department of Justice. 

Mr. Bicks is always welcome to appear before this committee. He 
has always been of great aid to us in our work and in our delibera 
tions. 


We will be glad to hear from you, Mr. Bicks. 


TESTIMONY OF ROBERT A. BICKS, FIRST ASSISTANT, ANTITRUST 
DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bicxs. Thank you, Mr. Chairman. 

In Judge Hansen’s absence from the city, I appear today at your 
chairman’s request, dated June 27, 1958, to testify on the so-called 
functional discount bills. 

These measures would amend section 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman Act, to provide for mandatory 
functional discounts under certain circumstances. 

Treating these measures, useful at the outset is a brief review of 
present law. Building on present law, second, what changes would 
the pending bills make? And, finally, in light of these changes, why 
does this Department oppose the bills? 

At present, Clayton Rae section 2 (a), as amended by Robinson- 
Patman, roughly speaking, makes it unlawful to discriminate in 
price between different purchasers of commodities of like grade and 
quality, where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of 
commerce. The offense is thus made up of two parts: 

(a) Discrimination in price; and 

(6) A resulting injury to competition. 
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Since the earliest application of this provision by the Federal Trade 
Commission in 1937, the first element of the offense—a discrimina- 
tion in price—has uniformly been deemed absent unless a seller quotes 
two different prices. As one court succinctly put it: 

There must be actual sales at two different prices to two different actual 
buyers. 

Consequently, under present law, a seller’s single uniform price to 
all his customers does not transgress the Robinson-Patman Act. 

As a result of this interpretation, a great many businessmen during 
the course of years have become accustomed to using a single uniform 
price to all customers. Amid the complexities of trade regulation, 
businessmen have come to rely on this practice as a sure method of 
avoiding possible violations of the law. 

Turning now to the bills under consideration, we find a complete 
reversal. 

Where, at present, institution of different prices to sellers may vio- 
late the law under certain circumstances, these bills would make man- 
datory the institution of different prices. 

Specifically, the bills would amend section 2 (a) to provide that 
the terms “discriminate in price” and “discrimination” be interpreted 
to. include the failure to impose differentials in price as between pur- 
chasers in “different functional classes. 

The functional classification would be determined by the character 
of the purchaser’s selling, not his buying. 

Specific provision is made for a dual-function purchaser. 

As to purchases for sale to retail customers “not owned and con- 
trolled” by him, he is to be classified as a wholesaler. But on pur- 
chases for sale to “consumers,” he must be classified as a retailer. 

Against this background, the bills seem to be directed toward the 
practice of some manufacturers of selling at the same price to whole- 
salers and to integrated wholesale-retail establishments. 

These are large retail firms often operating chains of stores, which 
obtain their heavy volume of requirements direct from the manufac- 
turers. 

Accordingly, they perform for themselves the same marketing func- 
tions, such as bulk storage and store delivery, which conventional 
wholesalers usually perform. 

The obvious purpose of the functional-discount bills is to compel 
manufacturers to sell to wholesalers at different prices than to these 
integrated retail firms. 

It is aimed at preventing a disadvantage to competing retail stores 
who must pay wholesalers’ markup prices to acquire the merchandise. 
The competitive advantage of obtaining a wholesale price for products 
is obvious. 

Such a preferred retailer may be able to sell to the public at prices 
lower than his competitors can profitably afford. Or, by selling at 
the same prices as other retailers, his additional profits may be used 
to strengthen his own market position. 

However, not all sales to such retail firms at the same price as 
sales to wholesalers would be banned. 

The second element of a section 2 (a) offense—the requisite effect 
on competition—must be proved. 
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In many cases, injury to competition may not be present. The 
wholesaling functions performed by an integrated retailer represent 
items of considerable expense not directly assumed by competing re- 

tailers. The value of such services is reflected in the prices the latter 
pay to wholesalers for the products. 

Accordingly, where the discount to the integrated wholesaler- 
retailer firm approximates only the actual value of his wholesaling 
functions, it should be diflic ult to support any finding that competitive 
injury to other retailers was “caused” by the lower price—even assum- 
ing a “discrimination in sale as interpreted under the functional 
discount bills. 

Indeed, to deprive the integrated buyer of the rewards for his per- 
formance of these “wholesaling” functions would be contrary*to the 
Supreme Court’s rationale in the Sugar Institute case where the Court 
condemned under the Sherman Act an effort to withhold lower prices 
from customers that combined more than one distributive function. 

This Department believes that the proposed legislation, rather than 
remedying any competitive disadvantages suffered by the noninte- 
grated retailer, would instead spur confusion in the interpretation of 
section 2 (a) of the Clayton Act. 

This, - two reasons: 

First, some of the bills’ terminology seems so vague as to pose real 
problems in practical construction. 

Second, the basic concept of distribution implicit in the bills no 
longer accurately corresponds to actual business methods in many 
areas of today’s economy. 

First, confusing terminology : 

The bills require imposition of “differentials in price.” Yet they 
contain no hint of what those differences in price should be or how 
they should be calculated. The requirements of the bills might be 
satisfied by a 10- percent price differential, or a 1-percent price differen- 
tial, or a differential so low as to be almost nonexistent. 

True, the purpose of the bill is apparently to require sellers to charge 
lower prices to wholesalers than to retailers. Equally true, however, 
the bills do not explicitly so state; they require only that the seller 
charge different prices. Indeed, the literal requirements of the bills 
would be met by charging a lower price to retailers instead. 

Next, these different prices are to be imposed as between purchasers 
n “different functional classes.” 

Although later reference is made to wholesalers and retailers, there 
is no definition of the different functional classes of buyers intended 
by the bills, or the means by which such classification is or can be 
made. 

The treatment of purchasers engaged in both wholesale and retail 
trade raises a host of further questions. 

On each sale to such a purchaser, the manufacturer apparently can 
set his price only after an investigation to determine to what end use 
the product will be put by the buyer. 

Aside from its time-consuming aspect, this procedure raises other 
problems: Who has the responsibility for policing the buyer’s sales? 

If a prospective buyer reports that he intends to resell the goods 
at wholesale, is he entitled to the wholesale price, even though for some 
reason he ultimately resells the goods at retail ? 
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If such a buyer pays the retail price, but later resells the goods at 
wholesale, is he entitled to a rebate ? 

If so, who is to make the necessary determination of the facts? 

If this determination as to how or how much his customer resells is 
the seller’s job, he could be injected into the buyer’s selling practices 
in a manner inconsistent with the Sherman Act. 

The terminology employed in treatment of a dual-function pur- 
chaser is also vague and uncertain. He must be classified as a whole- 
saler on purchases for sale to retail customers “not owned and con- 
trolled” by him. But the bills do not specify how much ownership 
is necessary, nor what control must be present. 

Further, the purchaser is considered as a retailer on purchases for 

sale to consumers. Again, it is not clearly stated just what is meant 
by “consumers.” 

Does the term include industrial or commercial consumers ? 

What about the customer who purchases the commodity for use 
with, or as a part of, another commodity ? 

So much for specific terminology. 

More fundamentally, the bills appear to assume that a seller’s sys- 
tem for distributing ‘his products includes only “wholesalers” and 
“retailers.” 

A “wholesaler” is apparently defined as a customer who resells to 
retail customers; and a “retailer” as one who purchases for sale to con- 
sumers. These are the classical steps in the distributive process. 
They may have typified the business scene many years ago. 

But in today’s much more complex industrial organization they no 
longer do so. <A prescription for legal action based on these tradi- 
tional but obsolete classifications bears within it the seeds of consider- 
able future difficulty in observance and enforcement. 

Let me explain. 

Decades ago, a manufacturer ordinarily distributed his products in 
two steps: 

(1) The wholesaler bought from the manufacturer and was re- 
sponsible for such things as bulk storage and warehousing; and 

(2) The retailer purchased from the wholesaler and then resold to 
the public in his store. 

The course of years, however, has seen a considerable blurring of 
these traditional “distinctions. The distributive process has become 
much more complex in today’s dynamic business society. Traditional 
wholesaler and retailer no longer comprise clear-cut separate links in 
the chain between producer and consumer. Mar keting functions have 
become scrambled as some traditional functions have been subdivided 
and others combined. 

Thus, jobbers and brokers now occupy prominent places in the 
distribution scheme in many industries. In others, so-called ware- 
house distributors perform distinctive functions. These groups each 
contribute genuine and important services, though assuming only part 
of the traditional full-time wholesaler’s job. 

In contrast, there has also been a decided trend toward integration 
of distributive functions. Many firms have invested in facilities to 
carry on under a single roof all the marketing functions formerly 
undertaken by wholesalers and retailers separately. Retailers have 
integrated into wholesaling, and wholesalers into retailing, either by 
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outright ownership or cooperative arrangements. Buying groups 
and purchasing cooperatives flourish in many parts of the economy. 
In additi ion, mé anufacturers have created their own outlets. 

In the face of this multiplicity of distributive patterns which seem 
to defy neat nomenclature or descriptive labeling, the terms “whole- 
saler” and “retailer” no longer accurately describe the distribution sys- 
tems prevalent in large areas of American business today. 

Indeed, the Supreme Court already has had occasion to criticize 
these classifications as “ambiguous labels.” 

Yet the pending bills w ould seem to provide for compulsory price 
differentials determined by such traditional classifications. Opera- 
tions under such legislation would seem inevitably to lead to serious 
confusion in forcing some distributors into arbitrary legal categories 
which they might not fit as a matter of business practice and trade 
custom. 

An illustration may indicate the dimensions of this problem. Take 
the case of a manufacturer of plumbing fixtures. 

He may sell faucets for use in homes to a regional distributor of 
plumbing products, to a local jobber, to a plumbing supply house di- 

rectly serving the plumbing trade, to a firm making prefabricated 
sink-cabinet, assemblies, to a small building contractor making cus- 
tom-made homes, to a large building contractor of mass-produced 
single-family dwellings, or to a retail hardware store serving the 
public generally. 

The task of classifyi ing this variety of customers into the neat cate- 
gories of “wholesalers,” “retailers,” and “consumers,” and then formu- 
lating appropriate price differentials for each, would appear to be 
truly formidable. 

In sum, then, these bills would in part overthrow the practice of 
uniform pricing on which businessmen have come to rely. 

The terminology employed is vague and undefined. And the bills 
apparently incorporate oversimplified classifications which the Su- 
preme Court has already called “ambiguous labels.” 

All these factors lead the Department of Justice to believe that 
the bills would only complicate the already difficult compliance with 
the law by creating new confusion. 

Accordingly, the Department cannot recommend enactment of these 
measures, 

The CuHarrmMan. Mr. Rogers? 

Mr. Rocers. Yes. 

Mr. Bicks, as you interpret the Robinson-Patman Act at the pres- 
ent time, do you feel that a manufacturer can legally quote a func- 
tional discount to a wholesaler without at the same time quoting the 

same price to a retailer? 

Mr. Bricks. I would say that functional discounts at present under 
the law are generally not attacked and not illegal. The situation you 
are describing is the traditional functional discount where the whole- 
saler gets a lower price than the retailer. 

Mr. Rocrrs. In other words, when you say not “attacked” you rec- 
ognize the functional discount is possible under the present 

Mr. Brexs. I do. 

Mr. Rocers (continuing). Now, that being true, doesn’t it neces- 
sarily follow that that the present situation is not unduly complicated 
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and that the Federal Trade Commission is able to enforce the law 
under its present terms, which are not so confusing as to make it impos- 
sible of enforcement. 

Mr. Bicxs. Mr. Rogers, as far as I know, the term “functional dis- 
count” nowhere appears in the act. 

Mr. Rogers. Yes. But it is permitted in the present Robinson-Pat- 
man Act? 

Mr. Bicxss. That is right. 

Neither do many of the terms used in this bill for example, *con- 
sumer,” “wholesale,” “retail.” 

Mr. Rocers. But here under the present Robinson-Patman Act, you 
have such concepts as “good faith,” and “to meet competition that 
affects interstate commerce.” Now, those are not well-defined words 
of art, are they? 

Mr. Bicxs. They are not. 

Mr. Rogers. Well, is that any different from the concept of a func- 
tional discount ? 

Mr. Bicxs. Well, I would say that there is a difference in degree be- 
tween the diffic ulty involved in giving content today to terms that 
have been in the law for some time, have been subject to considerable 
judicial and administrative gloss, on the one hand, and, on the other 
hand, the terms of the pending bill which do not appear in the law 
today. I think these bills would add to an already difficult task of 
compliance and enforcement. 

Mr. Rocers. It would add to a difficult task that 

Mr. Bicxs. That is already difficult. 

Mr. Rogers (continuing). That already exists. 

Well, now, you indicate in your statement, I think, that there has 
in effect, been‘a transition in merch: andising in this country from the 
date of enactment of the original Clayton Act and, I guess, the Rob- 
inson-Patman Act, so that the manufacturer no longer depends entirely 
upon a wholesaler because in many instances, there has come about the 
integration of one firm handling everything from the manufacturer 
clear down to the retailer. 

Well, now, have you any figures to show how much the small retailer 
does in volume, how 

Mr. Bricks. I have seen statistics, I think, produced by the Bureau 
of the Census. I donot have them right at my fingertips. 

Mr. Rogers. Offhand, roughly, it has been represented to me that 
the independent retailer accounts for approximately 70 to 75 percent 
of the retail business. Would you say that was a little high? 

Mr. Bricks. I could not comment on that. I really do not have them 
sufficiently at hand. 

Mr. Rogers. Well, now, you recognize that the wholesaler does 
usually perform a function in our economic system ? 

Mr. Bicxs. He may. 

Mr. Rocrers. Yes; he may. Would you favor legislation that would 
permit him tostay in business ? 

Mr. Bicxs. Well, I favor his being permitted to stay in business 
if the pressures of the market place indicate that our competitive sys- 
tem would attribute some value to his services. 

Mr. Rocrrs. Yes. Well, now, you say “in the market place.” It 
has been re peace to me that many of the wholesalers, and even 
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jobbers, as you classify some of them here, when they go to a manu- 
facturer and ask for a differential, a functional discount, that the man- 
ufacturer says, “Well, look; I cannot do that because the Robinson- 
Patman Act won’t let me do it.” Or at least they get that as an 
excuse. 

Well, now, if this legislation spells it out so that they can get it, 
do you see any great harm in that kind of legislation ? 

Mr. Bicxs. Well, Mr. Rogers, let’s dwell for a moment on the fact 
situation that is at the heart of your question. 

Mr. Rocers. Yes. 

Mr. Bicks. The wholesaler who goes to a manufacturer and says, 
“T would like to buy your product at a price lower than the price you 
are selling to integrated retailers,” for example. The manufacturer, 
in that instance, would be perfectly free, under the present Robinson- 
Patman Act, to sell to the wholesaler at a different price, at a lower 
price, than he is selling to the integrated retailer—provided the whole- 
saler is performing a true function that relieves the manufacturer of 
some cost and which he, therefore, could cost justify. 

So that, in a situation which you are interested in protecting, that 
is, where the wholesaler, in fact, performs a true function, the manu- 
facturer under present law is perfectly free to grant him a lower 
price than the price at which he sells to an integr ated retailer. 

Mr. Rogers. Yes; he can grant the lower price to the wholesaler, 
provided he can justify it. 

Mr. Bicxs. That is right. 

Mr. Rocers. And it depends upon that as to whether or not he 
grants it or not. And he is compelled then to make a decision as to 
whether he can justify it or not—in quoting the price 

Mr. Bicxs. That is true. 

Mr. Rocers (continuing). Is that situation any different than the 
one under this bill, where he will be required to determine whether 
or not he is dealing with a true wholesaler? One of the objections, 
as I take it, is the requirement that the manufacturer must ascertain 
whether or not he is dealing with a bona fide wholesaler. 

Mr. Bicxs. No; the manufacturer does not ascertain anything about 
what he is going to do with the product. He does not have to ascer- 
tain whether he is a bona fide wholesaler. The manufacturer’s in- 
quiry simply becomes: 

Is selling to this fellow going to save me sufficient cost to justify 
the lower price? The manufacturer does not have to look at what 
the wholesaler is going to do with the product. 

Mr. Rogers. But he does it at his own peril at the present time ; that 
is, to granting the functional discount ? 

Mr. Bicxs. That is very true, Mr. Rogers, but the sort of inquiry 
in which the manufacturer is required to indulge under present law 
differs quite basically from the i inquiry this bill would envision. 

Mr. Rocers. Well, doesn’t this bill just say that he can grant a func- 
tional discount and, as you point out, it may be 1 percent or it may 
be 10 percent ? 

Mr. Brcexs. Sir, I do not think this bill is permissive. 

I think it requires him to grant it. 

Mr. Rogers. Yes; it requires him to doso. 

Mr. Harkins. Mr. Chairman ? 
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The CuarrMan. Yes, sir. 

Mr. Harts. Mr. Bicks, am I correct in that the difference between 
the present law and what would be the law if these bills were enacted 
is that now a manufacturing supplier may or may not give a functional 
discount, according to his determination of the value of his customer’s 
purchases to himself ? 

Mr. Bricks. True. 

Mr. Harxtns. And otherwise, under this bill, he would be required 
under all circumstances to give a true wholesaler a differential, make 
a different price to a true wholesaler, from any other kind of a pur- 
chaser ? 

Mr. Bricks. Yes, sir, providing, of course, that the bill makes clear 
that the lower price is to go to the wholesaler and retailer. I assume 
that is just an inadvertence. 

Mr. Harxrns. The bill now requires a difference, but it would have 
to be clarified whether it is a lower or higher price, according to your 
testimony ? 

Mr. Bricks. That is right. 

Mr. Harkins. Now, under these bills, if they were to become law, 
how would a seller determine whether a buyer is eligible for the man- 
datory discount ? 

Mr. Bicxs. I would assume, as Mr. Rogers and I were exploring, 
that the seller would have to be rather in the middle of the buyers’ 
selling practices, determining how much he is selling at retail, how 
much he is selling at wholesale, and also the price at which he is selling 
at retail if he is selling at retail at all. This may put the seller in ser- 
ious resale price maintenance difficulties. 

Mr. Harkins. Where a manufacturer has a buyer who is a whole- 
saler-retailer, in other words, he has a customer who sells both at 
wholesale to other retailers and sells directly to the public as a retailer, 
would not this bill, if it is enacted, deprive that wholesaler-retailer of 
the value of his investment in wholesale facilities? In other words, 
this bill would require the supplier, the manufacturing supplier, to 
give to the wholesaler the discount, but he could not give to his 
purchaser a discount if we were a retailer; is that not right ? 

Mr. Bicks. Yes, to the extent that the discount required is signi- 
ficant under the bill—you are right. 

Mr. Harkins. Well, under FTC decisions of the Robinson-Patman 
Act, would this bill, if enacted, make the manufacturing seller re- 
sponsible for the prices charged by his customers ? 

Mr. Bicxs. Ina sense, yes, I fear it might. 

Mr. Rogers. What was that ? 

Mr. Bricks. In a sense I think it would make the legality of the 
manufacturer’s selling activities dependent on the prices charged 
by his integrated wholesaler-retailer buyer. 

Mr. Harxrns. To put it another way, would not the effect of the 
bill be to make the manufacturer responsible for the prices charged 
by the retail customer of a wholesaler who received discounts? 

Mr. Bricks. I appreciate the general gist of your question. I am 
fearful you may be overstating it just a bit by “responsible.” 

Mr. Harkins. Well, you can ‘modify it any way you like. 

Mr. Bricks. Cert ainly the legality of the producers’ acts in selling 
may turn on the pricing policies of the integrated wholesaler-retailer 
to whom he sells. 








FUNCTIONAL DISCOUNTS 47 


Mr. Harkins. Mr. Bicks, I would refer you to a statement that is 
contained in the report of the Attorney General’s National Com- 
mittee To Study the Antitrust Law, published in 1955. On page 206 
in their discussion of functional discounts and the Federal Trade 
Commission’s ruling in the Standard Oil-Detroit case, the report 
says as follows: 

The supplier is charged with legal responsibility for the middlemen’s pricing 
tactics, and hence must control their resale prices lest they undercut him 
to the unlawful detriment of his directly purchasing retail customers. 

Alternatively, the seller may forego his operational freedom by matching his 
quotations to retailers with theirs. 

Are you familiar with this passage ? 

Mr. Bicxs. Yes; I would say I was. 

Mr. Harkins. Would you comment upon the intent of that passage? 

Mr. Bicks. I would say it was roughly the same intent as my re- 
sponse to your question. 

Mr. Harkins. In other words, that unless the manufacturing seller 
took into account the prices that were being charged by the retail 
customers of his wholesale customer when he priced his goods that 
he sold directly to his combined wholesaler-retailer customer, he 
could get into trouble under the Robinson-Patman Act? 

Mr. Bicxs. Yes. 

Mr. Rocers. But the major responsibility in connection with en- 
forcement of the Robinson-Patman Act is with the Federal Trade Com- 
mission ¢ 

Mr. Bicks. I would say that is fair; yes. 

Mr. Rogers. And the Department of Justice’s activities are limited 
usually to the extent of enforcement requests made by the Federal 
Trade Commission ? 

Mr. Bicks. Well, I do not think in any of these criminal cases we 
were requested to act, either initially or by way of indictment, by the 
Federal Trade Commission. But generally I think you are absolutely 
right, the primary responsibility for enforcing the Robinson-Patman 
Act is with the Federal Trade C ommission, not us. 

The Cuarrman. Thank you. 

Mr. Eisenberg? 

Mr. E1senserc. Mr. Chairman, I would like to clarify the record as 
to Mr. Bicks’ view of the present law with regard to functional dis- 
counts. 

Now I believe you stated that where there is a cost justification for 
allowing a discount to a wholesaler, that such a discount is permissible 
under present law but not mandatory if the manufacturer wishes to 
follow a single price policy ? 

Mr. Bricks. That is right. 

Mr. E1senserc. Now assuming a case in which there is no cost justi- 
fication, in other words, the costs of distributing the manufacturer’s 
product is identical whether he sells through a traditional wholesaler 
or through a combined retail-wholesale establishment, is it your view 
that under the present law the manufacturer can grant a discount to 
sales to the wholesaler who performs no retail funct ions? 

Mr. Bricks. I would say that generally not with the caveat of the 
No. 2 (d) defense. 

Mr. Exsenperc. By that do you mean the cost justification ? 
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Mr. Bicxs. No; good faith meeting of competition. If someone else 
is offering the lower price to that particular wholesaler in good faith. 

Mr. Ersenperc. Let me see if this is your position. Is it your posi- 
tion that under the Robinson-Patman Act t at present a discount to a 
wholesaler simply because of his status as a wholesaler in the distri- 
butive process is not lawful ? 

Mr. Bicxs. No; it is not at all our position. 

Mr. E1senserc. What is your position ? 

Mr. Bicxs. You added a variant in your factual situation, and that 
is the competitive integrated retailer. 

I think the statement before your committee yesterday by Mr. 
Inwald estimated that roughly 70 percent of the manufacturers 
employ what might roughly be called a functional discount system. 
The cost justification issue never comes into play because there by 
functional discount system you mean the distributor gets it at one 
price, and the retailer gets it at another price. All distributors ean 
purchase at the same price, and all retailers purchase at the same 
price. In that situation the functional discounts generally are legal 
because oftimes there is no injury to competition. You do not have 
people who compete with each other purchasing at different prices. 
There is a functional discount, but there is no resultant injury to 
competition. 

The question you asked was a bit different. You presupposed an 
integrated wholesaler-retailer which really, I think, is much more 
common than the 70 percent figure would indicate. In that situation 
the safest course may be, unfortunately a one-price policy. 

Mr. EIsenperc. Well, are you suggesting by that now that where 
there is a situation in which the manufacturer can sell either to a 
firm that does only wholesale business or a firm which does—let’s 
take the typical grocery co-op, for example, a firm which does both 
wholesale and retail business, that there is a question of legality under 
present law if he gives the wholesaler a discount in that situation 
which he does not give to the combined wholesale-retail establish- 
ment ? 

Mr. Biexs. If the combined wholesale-retail establishment is truly 
performing a wholesale function you may have difficulty, yes. I 
mean, the buying co-op situation, where a group of small grocery 
stores may get together to finance a cooperative buying function. 
There probab ly the true wholesaler function is being played by the 
cooperative buyer. And there probably if you sold to the small in- 
dependent wholesaler at a lower price than you were selling to the 
cooperative buyer and you had a resultant injury to competition 
and the difference was not cost justified, or part of an effort to meet 
a good faith lower price, you would have legal difficulty. 

Mr. Ersennerc. Now it is clear as to that last example this bill 
would make a radical change in the law, would it not, by compelling 
a greater discount to the wholesaler who does not perform retail 
functions than to combine retail-wholesale business; is that right 

Mr. Brcxs. I would say so, yes. 

Mr. E1senperc. Now let’s take one other example. Supposing be- 
cause ~—s of the volume of purchase, let’s say by a grocery chain 
like the A. & P. Co., there is no difference in the cost distribution to 
the canine in dealing with the chainstore than there is in 
his costs in dealing with a wholesale business—let me put it this way. 
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Is it legal under present law, under those circumstances, for the manu- 
facturer to charge a lower price to the wholesaler than he does to the 
chain grocery store ¢ 

Mr. Bicxs. Well, you mean 

Mr. Eisenperc. Where there is no difference in the cost of dis- 
tribution ? 

Mr. Bicks. There is no difference in the cost of distribution, and it 
is not part of a good faith effort to meet competition, and the chain- 
store is per forming the same wholesale function as the small 

Mr. Eisennerc. Well, it is not performing any wholesale function, 
but it is buying in sufficiently large quantities so that there is no 
difference in the cost of distribution to the manufacturer. 

Mr. Bicxs. There probably would not be a violation because I am 
not at all sure you could show that this chainstore was hurt. 

Mr. E1senserc. You could not show it was hurt by the lower price 
to the wholesaler? 

Mr. Bicxs. Yes, thatis right. At least that would bea problem. 

Mr. Etsenserc. Thank you. 

The Cuarman. Thank you, Mr. Bicks, for your contribution. 

In order that the record may be complete, your statement will be 
mcluded in the record. 

(The statement referred to is as follows:) 








STATEMENT OF Ropert A. Bicks, First ASSISTANT, ANTITRUST DIVISION 


In Judge Hansen’s absence from the city, I appear today at your chairman’s 
request, dated June 27, 1958, to testify on the so-called functional discount 
bills.| These measures would amend section 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman Act,* to provide for mandatory functional 
discounts under certain circumstances. 

Treating these measures, useful at the outset is a brief review of present 
law. Building on present law, second, what changes would the pending bills 
make? And, finally, in light of these changes, why does this Department 
oppose the bills? 

I. At present, Clayton Act section 2 (a), as amended by Robinson-Patman, 
roughly speaking,’ makes it unlawful to discriminate in price between different 
purchases of commodities of like grade and quality, where the effect of such 
discrimination may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce. The offense is thus made up of two 
parts: (a) Discrimination in price; and (2) a resulting injury to competition. 

Since the earliest application of this provision by the Federal Trade Com- 
mission in 1937,‘ the first element of the offense, a discrimination in price, has 
uniformly been deemed absent unless a seller quotes two different prices. AS 
one court succinctly put it: “There must be actual sales at two different prices 
to two different actual buyers.’*® Consequently, under present law, a seller’s 
single uniform price to all his customers does not transgress the Robinson- 
2atman Act. As a result of this interpretation, a great many businessmen 
during the course of years have become accustomed to using a single uniform 
price to all customers. Amid the complexities of trade regulation, businessmen 


2H. R. 10304, H. R. 10805, H. R. 10640, H. R. 10999, and H. R. 11409. 

215 U. S.C. 13 (a). 

’ However, it must be emphasized that price differentials, as such, are not banned by 
sec. 2 (a). For example, such differentials do not transgress the act if they do not cause 
the statutory effects on competition, or if they only make due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from differing methods or quantities 
sold to purchasers. Most manufacturers, of course, quite properly grant to purchasers at 
varying levels of distribution functional discounts reflecting different quantities, methods 
ef purchase, or typical uses by customers which do not compete with each other. 

*FTC v. Bird & Son, Inc., 25 F. T. C. 548 (19387). 

5A. J. Goodman & Son, Inc. vy. United Lacquer Mfg. Corp., 81 F. Supp. 890, 892 
(D. Mass., 1949). 

* See, for example, Bird & Son, Inc., supra; FTC v. A. EF. Staley Mfg. Co., Inc., 324 U. 
746, 757 (1945); Klein v. Lionel Corp., 138 F. Supp. 560, 563 (D. Del. 1937), aff’d 337 
" 24 13 (3d Cir. 1956) ; A. J. Goodman & Son vy. United Lacquer Mfg. Corp., supra. 
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have come to rely on this practice as a sure method of avoiding possible viola- 
tions of the law. 

II. Turning now to the bills under consideration, we find a complete reversal. 
Where, at present, institution of different prices to sellers may violate the law 
under certain circumstances, these bills would make mandatory the institution 
of different prices. Specifically, the bills would amend section 2 (a) to provide 
that the terms “discriminate in price” and “discrimination” be interpreted to 
include the failure to impose differentials in price as between purchasers in 
“different functional classes.” The functional classification would be deter- 
mined by the character of the purchaser’s selling, not his buying. Specific pro- 
vision is made for a dual-function purchaser. As to purchases for sale to 
retail customers “not owned and controlled” by him, he is to be classified as 
a wholesaler. But on purchases for sale to “consumers” he must be classified 
as a retailer. 

Against this background, the bills seem to be directed toward the practice 
of some manufacturers of selling at the same price to wholesalers and to inte- 
grated wholesale-retail establishments. These are large retail firms often operat- 
ing chains of stores, which obtain their heavy volume of requirements direct 
from the manufacturers. Accordingly, they perform for themselves the same 
marketing functions, such as bulk storage and store delivery, which conven- 
tional wholesales usually perform. 

The obvious purpose of the functional discount bills is to compel manufac- 
turers to sell to wholesalers at lower prices than to these integrated retail firms. 
It is aimed at preventing a disadvantage to competing retail stores who must 
pay wholesalers’ markup prices to acquire the merchandise. The competitive 
advantage of obtaining a wholesale price for products is obvious. Such a pre- 
ferred retailer may be able to sell to the public at prices lower than his com- 
petitors can profitably afford. Or, by selling at the same prices as other re- 
tailers, his additional profits may be used to strengthen his own market position. 

However, not all sales to such retail firms at the same price as sales to whole- 
sales would be banned. The second element of a section 2 (a) offense—the 
requisite effect on competition—must be proved. In many cases, injury to com- 
petition may not be present. The wholesaling functions performed by an inte- 
grated retailer represent items of considerable expense not directly assumed 
by competing retailers. The value of such services is reflected in the prices the 
latter pay to wholesalers for the products. 

Accordingly, where the discount to the integrated wholesaler-retailer firm ap- 
proximates only the actual value of his wholesaling functions, it should be 
difficult to support any finding that competitive injury to other retailers was 
“caused” by the lower price—even assuming a discrimination in price as in- 
terpreted under the functional discount bills. Indeed, to deprive the integrated 
buyer of the rewards for his performance of these wholesaling functions would 
be contrary to the Supreme Court’s rationale in the Sugar Institute case,’ where 
the Court condemned under the Sherman Act an effort to withhold lower prices 
from customers that combined more than one distributive function. 

III. The Department believes that the proposed legislation, rather than reme- 
dying any competitive disadvantages suffered by the nonintegrated retailer, 
would instead spur confusion in the interpretation of section 2 (a) of the Clay- 
ton Act. This, for two reasons: First, some of the bills’ terminology seems so 
vague as to pose real problems in practical construction. Second, the basic con- 
cept of distribution implicit in the bills no longer accurately corresponds to 
actual business methods in many areas of today’s economy. 

First, confusing terminology. The bills require imposition of “differentials 
in price.” Yet they contain no hint of what those differences in price should 
be or how they should be calculated. The requirements of the bills might be sat- 
isfied by a 10 percent price differential, or a 1 percent price differential, or a 
differential so low as to be almost nonexistent. 

True, the purpose of the bill is apparently to require sellers to charge lower 
prices to wholesalers than to retailers. Equally true, however, the bills do not 
explicitly So state; they require only that the seller charge different prices 
Indeed, the literal requirements of the bills would be met by charging a lower 
price to retailers instead. 

Next, these different prices are to be imposed as between purchasers in 
“different functional classes.” Although later reference is made to wholesalers 
and retailers, there is no definition of the different functional classes of buyers 





7297 U. 8S. 553 (1936). 
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intended by the bills, or the means by which such classification is or can be 
made. 

The treatment of purchasers engaged in both wholesale and retail trade raises 
a host of further questions. On each sale to such a purchaser, the manufacturer 
apparently can set his price only after an investigation to determine to what 
end-use the product will be put by the buyer. Aside from its time-consuming 
aspect, this procedure raises other problems. Who has the responsibility for 
policing the buyer’s sales? If a prospective buyer reports that he intends to re- 
sell the goods at wholesale, is he entitled to the wholesale price, even though 
for some reason he ultimately resells the goods at retail? If such a buyer pays 
the retail price, but later resells the goods at wholesale, is he entitled to a re- 
bate? If so, who is to make the necessary determination of the facts? 

If this determination as to how or how much his customer resells is the seller’s 
job, he could be injected into the buyer’s selling practices in a manner incon- 
sistent with the Sherman Act. 

The terminology employed in treatment of a dual function purchaser is also 
vague and uncertain. He must be classified as a wholesaler on purchases for 
sale to retail customers not owned and controlled by him. But the bills do not 
specify how much ownership is necessary, nor what control must be present. 
Further, the purchaser is considered as a retailer on purchases for sale to con- 
sumers. Again, it is not clearly stated just what is meant by “consumers.” 
Does the term include industrial or commercial consumers? What about the 
customer who purchases the commodity for use with, or as a part of, another 
commodity ? 

So much for specific terminology. More fundamentally, the bills appear to 
assume that a seller’s system for distributing his products includes only “whole- 
salers” and “retailers.” A “wholesaler” is apparently defined as a customer 
who resells to retail customers; and a “retailer” as one who purchases for sale 
to consumers. These are the classic steps in the distributive process. They may 
have typified the business scene many years ago. 

But in today’s much more complex industrial organization they no longer do 
so. A prescription for legal action based on these traditional but obsolete 
classifications bears within it the seeds of considerable future difficulty in 
observance and enforcement. 

Let me explain. Decades ago, a manufacturer ordinarily distributed his 
products in two steps: (1) The wholesaler bought from the manufacturer and 
was responsible for such things as bulk storage and warehousing; and (2) the 
retailer purchased from the wholesaler and then resold to the public in his 
store. The course of years, however, has seen a considerable blurring of these 
traditional distinctions. The distributive process has become more complex 
in today’s dynamic business society. Traditional wholesaler and retailer no 
longer comprise clear-cut separate links in the chain between producer and 
consumer. Marketing functions have become scrambled as some traditional 
functions have been subdivided and others combined. 

Thus, jobbers and brokers now occupy prominent places in the distribution 
scheme in many industries. In others, so-called warehouse distributors perform 
distinctive functions. These groups each contribute genuine and important 
services, though assuming only part of the traditional full-time wholesaler’s job. 

In contrast, there has also been a decided trend toward integration of dis- 
tributive functions. Many firms have invested in facilities to carry on under 
a single roof all the marketing functions formerly undertaken by wholesalers 
and retailers separately. Retailers have integrated into wholesaling, and whole- 
salers into retailing, either by outright ownership or cooperative arrangements. 
Buying groups and purchasing cooperatives flourish in many parts of the 
economy. In addition, manufacturers have created their own outlets. 

In the face of this multiplicity of distributive patterns which seem to defy 
neat nomenclature or descriptive labeling, the terms “wholesaler” and “retailer” 
no longer accurately describe the distribution systems prevalent in large areas 
of American business today. Indeed, the Supreme Court already has had occa- 
sion to criticize these classifications as “ambiguous labels.” * 

Yet the pending bills would seem to provide for compulsory price differentials 
determined by such traditional classifications. Operations under such legisla- 
tion would seem inevitably to lead to serious confusion in forcing some dis- 
tributors into arbitrary legal categories which they might not fit as a matter of 
business practice and trade custom. 





8 See F. T. OC. v. Ruberoid Co., 348 U. S. 470, 475 (1952). 
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An illustration may indicate the dimensions of the problem. Take the case 
of a manufacturer of plumbing fixtures. He may sell faucets for use in homes 
to a regional distributor of plumbing products, to a local jobber, to a plumbing 
supply house directly serving the plumbing trade, to a firm making prefabricated 
sink cabinet assemblies, to a small building contractor making custom-made 
homes, to a large building contractor of mass-produced single-family dwellings, 
or to a retail hardware store serving the public generally. The task of classify- 
ing this variety of customers into the neat categories of wholesalers, retailers, 
and consumers, and then formulating appropriate price differentials for each, 
would appear to be truly formidable. 

In sum, then, these bills would in part overthrow the practice of uniform 
pricing on which businessmen have come to rely. The terminology employed is 
vague and undefined. And the bills apparently incorporate oversimplified clas- 
sifications which the Supreme Court has already called “ambiguous labels”. 

All these factors lead the Department of Justice to believe that the bills would 
only complicate the already difficult compliance with the law by creating new 
confusion. Accordingly, the Department cannot recommend enactment of the 
measures. 


(The report from the Department of Justice is as follows :) 


JULY 15, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in response to your requests for Department 
of Justice views on H. R. 10304, H. R. 10305, H. R. 10640, and H. R. 10999. These 
measures’ stated purpose is: “To reaffirm the national public policy and the 
purposes of Congress in enacting the Robinson-Patman Antiprice Discrimination 
Act entitled ‘An act to amend section 2 of the act entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914, as amended (U. 8. C., title 15, see. 13), 
and for other purposes,’ and to clarify the intent and meaning of the aforesaid 
law by providing for the mandatory nature of functional discounts under cer- 
tain circumstances.” 

At present, section 2 (a) of the Clayton Act, as amended by the Robinson- 
-*atman Act (15 U. 8. C. 18 (a)) makes it unlawful to discriminate in price 
between different purchasers of commodities of like grade and quality, where 
the effect of such discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. Ever since the first applica- 
tion of this provision by the Federal Trade Commission in 1937, the uniform 
construction has been that no price discrimination exists unless a seller quotes 
two different prices. As a result, under present law, a seller’s single uniform 
price to all his customers does not transgress the Robinson-Patman Act. (See 
e. g., F. T. C. v. Bird & Son, Inc., 25 F. T. C. 548 [19387]; F. T. C. v. A. EB. Staley 
Manufacturing Co., Inc., 324 U. 8S. 746, 757; Klein v. Lionel Corp., 138 F. Supp. 
560, 563 [D. Del. 1937], aff’d., 237 F. 2d 13 [8d Cir. 1956] ). 

The bills would amend section 2 (a) so as to provide that the terms ‘“dis- 
criminate in price” and “discrimination,” as used in the section, shall be deemed 
to include the failure to impose differentials in price as between purchasers 
in different functional classes. The character of the selling of the purchasers, 
not the buying, would determine the functional classifications. And any pur- 
chaser selling at both wholesale and retail would be classified as a wholesaler 
on purchases for sale to retail customers “not owned and controlled” by him, 
and as a retailer on purchases for sale to “consumers.” 

The bills are apparently directed toward the present practice of some manu- 
facturers of selling their products both to wholesalers and to integrated whole- 
saler-retailers at the same price. In this situation, the bills would require the 
manufacturer to “impose differentials in price’ between the wholesalers and 
retailers. These bills’ obvious purpose then, is to compel sellers to give lower 
prices to wholesalers than to large retail establishments that purchase directly 
and in many instances perform the same marketing functions, such as bulk 
storage, and store delivery, which conventional wholesalers usually perform. 

This Department feels that the proposed legislation, rather than remedying any 
competitive disadvantages, would create uncertainty and confusion in the inter- 
pretation of section 2 (a) of the Clayton Act. The price “differentials” which 
must be imposed by the proposed legislation are nowhere defined. In addition, 
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the proposed legislation is not clear as to what is meant by “owned and con- 
trolled.” It does not specify how much ownership is necessary nor what control 
must be present. Further, we feel the term “consumer” is somewhat ambigu- 
ous. There may be different classes of customers such as those who ultimately 
use the particular commodity as distinguished from those who purchase the 
commodity for use with, or as a part of, another commodity. 

Finally, the bill apparently assumes that a seller’s system for distributing his 
products includes only “wholesalers” and “retailers.” The bill apparently de- 
fines “wholesaler” as a customer who resells to retail customers, and a “retailer” 
as one who “purchases for sale to consumers.” 

While this simple scheme of “wholesalers” and “retailers” may have accu- 
rately described the distribution system prevalent in this country 30 or 40 years 
ago, it might only create confusion when applied to the much more complicated 
distribution channels typical of the business scene today. Decades ago, a seller 
ordinarily distributed his products in two steps: (1) The wholesaler bought from 
the seller and was responsible for such things as bulk storage and warehousing, 
and (2) the retailer purchased from the wholesaler and then resold to the public 
in his store. 

The modern methods of distribution which prevail today, however, include a 
host of other distributors which do not fit the conventional “wholesaler” or 
“retailer” terminology. In many industries, jobbers occupy a prominent place in 
the distribution scheme. In others, so-called warehouse distributors perform 
distinctive functions. In still others, buying groups and purchasing cooperatives 
flourish. And throughout some areas of American business, many firms have 
invested in facilities to carry on under a single roof all of the marketing functions 
which formerly were undertaken by “wholesalers” and “retailers” separately. 
Thus the terms “wholesaler” and “retailer” would seem to be no longer accurately 
descriptive of the distribution systems prevalent in large areas of American 
business today. 

By providing for the compulsory grant of price differentials by sellers to cus- 
tomers classified according to conventional “wholesalers” or “retailers” terminol- 
ogy, the pending bills would seem to create serious confusion in fitting some 
distributors into somewhat arbitrary legal categories which they might not fit 
as a matter of business practice and trade custom. In proposing to amend the 
Robinson-Patman Act to incorporate classifications that the Supreme Court has 
already criticized as “ambiguous labels,” the bills would only complicate compli- 
ance with the law by creating new confusion. (See F. T. C. v. Ruberoid Co., 343 
U.S. 470, 475 (1952).) 

In view of the foregoing considerations, the Department of Justice is unable 
to recommend the enactment of the measure. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 


, 


LAWRENCE BE. WALSH, 
Deputy Attorney General. 


Our next witness is Mr. Otis H. Ellis, general counsel for the Na- 
tional Oil Jobbers Council. 

Mr. Ellis, I am going to ask you, in the interest of saving time, 
because the members have to be on the floor sharp at 12 o’clock, to 
consider a bill that emanated from this committee, to epitomize your 
statement. 

Mr. Exits. I will do that. I do not have a prepared statement, 
Mr. Chairman. I will try tosummarize as best I can. 


TESTIMONY OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Exxis. My name is Otis H. Ellis. I am engaged in the general 
practice of law here in Washington, D. C., maintaining offices at 1001 
Connecticut Avenue, and I am appearing here today on behalf of the 
National Oil Jobbers Council as general counsel for that organization. 








54 FUNCTIONAL DISCOUNTS 


The National Oil Jobbers Council is a trade group composed of 30 
State and regional associations of independent jobbers and distribu- 
tors of petroleum products. These associations cover jobber members 
in 37 States and represent the greater majority of the thousands of 
bona fide independent petroleum jobbers in the United States. 

I will submit to the reporter a list of these associations, but I won’t 
burden the committee with reading it at this time. 

(The document referred to is as follows :) 


NATIONAL OIL JOBBERS COUNCIL MEMBERSHIP 


The National Oil Jobbers Council is a trade group composed of 30 State and 
regional associations of independent jobbers and distributors of petroleum prod- 
ucts. These associations, covering 37 States, represent the greater majority of 
the thousands of bona fide independent petroleum jobbers in the United States. 
Following is a list of the member associations: 

Alabama Petroleum Association, Inc. 

Arkansas Independent Oil Marketers Association. 
California Petroleum Marketers Council (Jobber Division). 

Seleanie Petroleum Association. 

Connecticut Petroleum Association. 

Empire State Petroleum Association. 

Florida Petroleum Marketers Association, Inc. 

Georgia Oil Jobbers Association. 

Tllinois Petroleum Marketers Association. 

Independent Oilmen’s Association of New England. 

Indiana Independent Petroleum Association, Inc. 

Intermountain Oil Jobbers Association. 

Iowa Independent Oil Jobbers Association. 

Kentucky Petroleum Marketers Association (Jobber Division). 

Michigan Petroleum Association. 

Mississippi Oil Jobbers Association. 

Missouri Petroleum Association. 

Nebraska Petroleum Marketers, Inc. 

Petroleum Marketers Association of New Mexico (Jobber Division). 

North Carolina Oil Jobbers Association. 

Northwest Petroleum Association. 

Oklahoma Oil Jobbers Association. 

Pennsylvania Petroleum Association. 

South Carolina Oil Jobbers Association. 

South Dakota Independent Oil Men’s Association. 

Tennessee Oil Men’s Association. 

Texas Oil Jobbers Association. 

Virginia Petroleum Jobbers Association. 

Wisconsin Petroleum Association. 

Wyoming Oil Jobbers Association. 


THE JOBBERS’ POSITION IN THE PETROLEUM INDUSTRY 

Independent jobbers distribute approximately 85 percent of the household burn- 
ing oil consumed in the United States: 35 percent of the gasoline sold and deliv- 
ered to the service stations; well over 50 percent of all petroleum products deliv- 
ered to farm tanks; and approximately 60 percent of the residual oil imported 
into this country. 

Mr. Extis. We appear here in opposition to this bill. I would like 
to give you some idea of what a petroleum jobber is—maybe if I tell 
you what he does that would be the best way of doing it. The inde- 
pendent jobbers in the United States distribute approximately 85 
percent of the household burning oils delivered to the homes of the 
country. We distribute approximately 35 percent of the gasoline 
sold to the retail service stations of the country. We distribute well 
over 50 percent of all petroleum products sold to the farmers of the 
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Nation. Jobbers also sell to another category that is known as com- 
mercial consumers. ‘That would be trucklines or groceries who oper- 
ate fleets of trucks, and so forth. 

I might add parenthetically that our commercial consumer category 
of business is down to approximately nothing. We have been about 
run out of that by the so-called major company competition. 

Mr. Rogers. In spite of that phase of your industry being run out 
of the business, you still are opposed to the advantage that the jobbers 
may receive? 

Mr. Exxis. I am not opposed to any advantages the jobbers may 
receive. Maybe my next observation, Mr. Rogers, might clear that up. 

Mr. Rocers. Well, I was a little surprised because one of the things 
that we are trying to get at here is to at least save for a wholesaler or 
a jobber some respectability. Now, heretofore, if certain segments 
of your industry have been eliminated, doesn’t it follow that the rest of 
the segments will eventually be eliminated unless some protection is 
given! 

Mr. Exxis. Let me answer it this way: We have problems. It is 
not a question of whether we have problems or whether, for that 
matter, other wholesalers of other commodities and independent re- 

tailers have problems. The issue, as I see it, before this committee, 
is not whether those problems exist—they cert: ainly exist—the question 
is will this bill afford relief from those problems, and in our opinion 
the bill will not afford relief. As a matter of fact, we are very much 
afraid it will create more confusion and more hazards for our position 
in the petroleum industry than we now currently face. 

Now, let me state this, Mr. Rogers, we are not major oil companies. 
The jobber s I represent—— 

Mr. Rocers. ‘That is the thing that surprised me in your statement. 
Because in your statement a moment ago you admitted that some of 
the jobbers you represent have been eliminated from a certain part 
of their business. Now, this was because of the big oil companies, was 
it not? 

Mr. Exits. Yes, this bill won’t eliminate the reasons why we are 
losing ground in the commercial consumer account business. 

Mr. Rogers. Well, I will be delighted to— 

Mr. Exuis. That is what I was going to get to, sir. 

Mr. Rocrrs. Well now, let’s find out what. 

Mr. Exits. May [ proceed with my statement, and I am sure in 
my statement I will cover just exactly what you are talking about 
there, sir. 

Mr. Rocrers. Yes. 

Mr. Exuis. If I may? 

I believe I can save time along with the chairman’s request. 

In this distribution of petroleum products, what is a jobber? <Ac- 
cording to the definition or classification in this bill, he is a whole- 
saler if he sells to a retailer; he is a retailer if he sells to a consumer. 
I assume I am clear in that interpretation of H. R. 10304. 

Now let us look at what the jobber is. In his sales that he makes 
to the service station, which is a retailer, he would obviously be a 
wholesaler under this bill. On those sales which he makes to a farmer 
he is a retailer. And insofar as the price which his supplier charges 
him, that price under this bill must be different from the price he 
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would normally get now as a wholesaler. I presume the intent of 
the bill is that in his capacity as a retailer he should pay a higher 
price, although the bill is not clear on that. As to his sales to com- 
mercial consumer accounts, he is a retailer, presumably because that 
customer is a consumer. 

Currently the jobber pays the same price for all of the gasoline 
he purchases regardless of how he sells it. Now let us assume, let us 
take a jobber in your congressional district, let’s take Harry Zinn. 
He is a Socony Mobil jobber handling the brand of Socony Mobil. 
Harry owns his own bulk plant, his own storage facilities, his own 
trucks, and Harr y sells gasoline to service stations in that community. 
He also sells to farmers and commercial consumer accounts. Socony 
Mobil also sells gasoline to others in that community than Harry 
Zinn. Now if ae thing passes, how is Socony Mobil going to know 
how to charge customers? The bill says— 

Mr. Rogers. Knowing Harry Zinn, he will ask the lowest price he 
can get and ask for more than the functional discount. [Laughter.] 

Mr. Exits. I agree with you on that. But asking and getting are 
two different things in this business, Congressman. 

In that case, what is his supplier faced with? This bill says the 
supplier has to charge different prices to different functional classes. 
Now the bill specifically only contemplates two functional classes, 
the wholesaler and the retailer. Are we to assume that the com- 
mercial consumer who buys in volume is not a separate and distinct 
class that should be recognized? Under this bill apparently not. 
So what is Socony faced with? Socony may sell to retail service 
stations in the same area, retail service stations who compete with 
the retail service station customers of Harry Zinn. And Harry Zinn 
at the same time is selling to farmers and commercial consumer ac- 
counts. Under this bill Socony Mobil would have to charge Harry 
Zinn for the gasoline that Harry sells to a commercial consumer o1 
to a farmer the same price that Socony Mobil charges to the service 
stations that it sells to direct, because the service station, is a retailer, 
and Harry Zinn is a retailer, insofar as the commercial consumer ac- 
counts and the farmers are concerned, and therefore he is no longer 
a wholesaler regardless of what function he performs, and Socony 
Mobil must make a discriminatory price, a difference in price, t 
Harry Zinn than that price which he now gets. 

I do not think that is going to make Harry very happy, if he has 
to pay 20 cents a gallon for gasoline, the same price that is charged 
to a service station, and expect Harry then to take that gasoline, haul 
it in tank trucks to ranches around the area he serves or to a com- 
mercial consumer, and expect to make a profit out of it. He cannot 
do it to save his life. 

So Harry, then, by virtue of this, is out of business as far as that 

category of business 1s concerned. 

Mr. Rocers. What you are trying to say is that it is impossible to 
arrive at an adequate classification of a wholesaler and a retailer and 
thus give the wholesaler an opportunity for an advantage? 

Isn't t that the extent of your testimony, Mr. Ellis? 

Mr. Exxis. I would say that cert tainly would be a difficulty, if you 
tried by legislative language to determine what the wholesale fune- 
tion is and ‘completely classify it in sharp little lines, as distinguished 
from the retail function. 











FUNCTIONAL DISCOUNTS 57 


As a matter of fact, if this bill passed tomorrow and my jobber 
said to me, “What do we do about our pricing to the service station 
operator as contrasted to our pricing to the farmer,’ I am not 
clear 

Mr. Rocers. What do you tell them now? 

Mr. Enis. I tell them this: that the Robinson-Patman Act, No. 1, 
prohibits discrimination in price between customers—I am assuming 
the sale is in commerce, in the course of commerce 

Mr. Rogers. Yes. 

Mr. Exxts. But that the Robinson-Patman Act also provides for 
certain exceptions, and some of these exceptions are—and since they 
have been asked about—I hurriedly read one provision of the statute ? 

It says: 








Provided, That nothing contained in sections 12, 13, 14, 21, and 22, 27, of this title 
shall prevent differentials which make only due allowance for differences in 
the cost of manufacture, sale, or delivery, resulting from the different methods 
or quantities in which such commodities are to such purchasers sold or 
delivered. 

Now that is one instance where you can legally discriminate in 
price. 

Another instance where you can legally discriminate in price is 
where you make a different price to one customer than you make to 
another customer, because, by so doing, you meet the equally low price 
of a competitor who is trying to get a customer away from you. 

Now, they are the instances permitted under the Robinson-Patman 
Act for legal price discrimination. 

So, what happens ? 

Why can Harry sell to the farmer at a different price than he might 
sell toa retail service station operator ? 

Well, one of the reasons the price might differ is there is a dif- 
ference in the cost of delivery, a difference in the cost of the handling 
of the sale. 

sut the main difference, Congressman, is this: 

The « ‘ompet ition for that farmer’s business is so keen that if Harry 
gets any of it and keeps it, he has to meet that competition. And by 
meeting that competition, even though he may discriminate in price 
as between his other customers, he is still within the law. 

And I think that has been amply upheld in the case of the Federal 
Trade Commission versus the Standard Oil Company of Indiana, a 
case in which I personally filed four different briefs in various 
appellate courts and the FTC, as amicus curiae on the part of jobbers. 

Mr. Rocers. A 5 to 3 decision of the Supreme Court ? 

Mr. Exuis. Well, 5 to 3,5 to 4—that is the way the law holds it. 

Let’s look at this bill a little bit. I won't dwell on these things at 
length, because they have been pointed out by other witnesses 

It says there has to be a differential in price between purchasers In 
different functional classes. How much diffe rential? What are the 
functional classes? Who will determine them ? 

Lord knows! 

I cannot, from reading this, tell my people that a commercial con- 
sumer account, such as a an Sion that purchases 20,000 gallons a 
month of agin is a separate functional class because this does 
not tell me. I cannot say to him, “You can charge them less,” or 
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“You should charge them more than you charge to a service station 
customer who only purchases 8,000 gallons a month.” 

Let me give you another instance. 

We have a jobber, for example, in the New York area. He is what 
we call a terminal operator jobber. He has large terminal storage 
facilities and that jobber buys what we call residual oil, that is, the 
heavy commercial heating oil. 

Now, how does that jobber function ? 

That jobber will sell at his terminal to other jobbers who, in turn, 
sell to commercial consumers or they may, in turn, sell to what we 
call peddlers. That is a man who owns one truck and buys under 
the rack and has a few customers and goes out and sells to them. 

That terminal operator jobber also will sell to consumers. 

Now, let’s say, that that jobber buys his residual oil 50 percent 
from the Shell Oil Co. and 50 percent of it from Esso Standard. 
That jobber, when he fills up a million gallons of residual oil storage, 
could not on his bended knees, tell the “almighty at the time of pur- 
chase how much of it he would sell at wholesale as defined by this 
bill, and how much he would sell at retail, or to a retailer, or how 
much he would sell to another wholesaler, or how much he would 
sell to a commercial consumer. 

How are we going to price? How is a jobber going to know at 
the time he purchases gasoline, household fuel oil, or any other 
petroleum product ? 

He does not know how much of it is going to each functional class, 
and, therefore, his supplier does not know how to charge him at that 
time. 

To be safe, the supplier will have to charge him the highest price 
charged to any functional class. And then, “possibly, he would have 
to require affidavits or something of that nature from the jobber 
showing how he has sold it. 

Now, if you want to put the jobber out of business, just go ahead 
and impose that on him. He has enough now with the labor unions 
looking down his gullet, with social security, with the tax structure, 
and the competition of the big. If he has to fool around with this 
sort of a pricing mechanism, he definitely is out of business. 

Let me ask you another one—let me pose another one: 

Mr. Zinn buys 100,000 gallons of gasoline per month. Now, then, 
he does not know how much of it he is going to sell as a wholesaler, 
how much as a retailer, or how much to commercial consumers. But 
let’s assure he does have an idea 
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Now, during that month, if Mr. Zinn has normal evaporation and 
storage losses, as the average jobber has, he will lose, out of that 
100, 000 gallons of gasoline, 2. 100 gallons that won’t be sold to anyone 
because it evaporated, or was lost “through spillage before it ever was 
on a sales'ticket to his customers. 

On what basis will Socony Mobil charge Harry for the 2,000 gal- 
lons of gasoline that evaporated ? 

The Cuarmman. Mr. Ellis, I think you have pretty well given us 
in a very succinct way your point of view. I do not think it is fair to 
keep Mr. Kolodny waiting much longer. He was here all day yes- 
terday. 

If you do not mind, I am going to ask him to step forward and give 
his views. 

We appreciate your explaining your point of view on this important 
piece of legis: ation. 

Mr. ELLIS. Do I understand you want me to come back, Mr. 
Chairman ? 

The Cuamman. You can revise the extent of your remarks in the 
record. 

Mr. Exits. Fine. Thank you. 

The Cuairman. Mr. Joseph Kolodny, of the National Association 
of Tobacco Distributors. 


TESTIMONY OF JOSEPH KOLODNY, MANAGING DIRECTOR OF 
NATIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS 


Mr. Kotopny. Mr. Chairman, my name is Joseph Kolodny. I am 
managing director of the National Association of Tobacco Distribu- 
tors Inc. 

The CHarrman. Mr. Kolodny, it is essential for this committee to 
rise at quarter of 12. We must be on the floor at 12, all of us. 

Your statement runs 46—— 

Mr. Kotopny. It is my intention, Mr. Chairman, to ask your in- 
dulgence to submit this statement for inclusion in the transcript, 
and to make some observations that grew out of yesterday’s hearings 
and then submit myself to questions. 

The Cuarrman. All right. 

Your statement will be accepted for the record. 

(The statement referred to is as follows :) 
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STATEMENT BY JOSEPH KOLODNY, MANAGING DIRECTOR 

NATIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS 
BEFORE THE ANTI-TRUST SUB-COMMITTEE 
OF THE 
HOUSE COMMITTEE ON THE JUDICIARY 
Hearings On Functional Discounts 

(H.R. 10304, H.R. 10305, H.R. 10640, H.R. 10999, H.R. 11409) 


(Wednesday, July 16, 1958) 
(Thursday, July 17, 1958) 


My name is Joseph Kolodny. I am Managing Director of 
the Nationa] Association of Tobacco Distributors, Inc. While ] am 
here to document the reasons prompting our support of the legislation 
under consideration, such motivation does not grow from an undue 
concern for any particular or special group, nor is it intent on accru- 
ing extra benefits for any segment of our business community. Rather, 
my avowed aim and purpose is that of fortifying and preserving the 
nation's economic structure 

Economists, legislators and statesmen, as well as lay 
leaders in every walk of life, have found it increasingly urgent in 
recent years to remind the people of the world as well as our own 
citizenry that the American way of life is not an illusory philosophy, 
but rather a tested and proven concept which holds out new hope 


and promise to all freedom-loving people 
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I appear before you as one who personifies the benefits to 
be derived from America's free, competitive economy. Arriving in 
this great country, as I did, from an economically backward and 
now enslaved East European country, I possessed no resources 
other than such latent abilities as had been endowed upon me by 
Providence. The success I have enjoyed is attributable, in the 
main, to our free enterprise system which has fostered and en- 
couraged the use, by each individual, of his own resources, with 
the expectation that the conscientious employment of his capacities 
will yield results beyond those obtainable under any other system 
yet evolved by mankind. 

The social mobility which has characterized our society 
is a direct outgrowth of our encouragement of industrious persons 
with limited financial resources to engage in business with the 
reasonable hope of succeeding therein and, by bettering themselves, 
to contribute to the enhancement of our all~encompassing industrial 
horizon. It is the freedom to embark upon an independent venture 


with equal opportunity for success which I regard as priceless. 
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SLAVE STATE ECONOMY 
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Throughout civilization's long history three basic eco- 
nomic forms have conditioned man's social environment. It is 
their elemental differences which must be kept in mind in order 
to fully appreciate the fundament upon which all of our cherished 
liberties are predicated - Freedom of Opportunity 

Oldest of the organized economic communities was the 
Slave State which, in one form or another, was dependent upon the 
ownership of human chattels - with all equity and rights ultimately 


invested in the King - Emperor - Ruler 
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Often paralleling the Slave State in historical sequence, 
but more frequently the product of social unrest, is the Planned 
Totalitarian Economy. Inevitably, as the tragedy of all too recent 
history so strikingly reveals, the result of its economic restraint 


is the eventual elimination of social advances and human liberty. 
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Our own unique experiment with an economic way of 
life that assures every man free and equal opportunity is the 
envy and model of millions upon millions of people throughout 
the world. Ours is a nation of free individuals. Each secure 
in his own dignity. Each guaranteed economic freedom that 
supports and buttresses the cherished concepts of our Bill of 


Rights. 
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Under pressures that contributed to the virtual elimina- 
tion of the local small-craft or artisan manufacturer, our economy 
gave rise to a standard of living geared to mass-produced, mass- 
advertised and mass-distributed goods stabilized in quality, value 
and workmanship by the inventive genius and technological know- 


how of a free people. 
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The result has contributed to a national standard of 
living, second to none, that represents the ambition of every 
man, woman and child whose accident of birth has prevented 
them from experiencing a way of life that all too often is taken 
for granted by our own citizenry. 

Congress, in all of its economic legislation, has always 
sought to preserve this way of life by protecting the rights of the 
individual to choose an independent business career. From the 
enactment of the Sherman Anti-Trust Act in the twilight of the 
19th century to the present, Congress has evinced continuous 
concern with the preservation of equal opportunity. The Clayton- 
Anti-Trust Act, the Federal Trade Commission Act, the Robinson- 
Patman Act, the Interstate Commerce Act and innumerable other 
decisive steps have been taken by the Congress with a specific 


objective in mind - the protection of free and fair competition. 
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With amazingly, prophetic insight Congress has 
painstakingly built a bulwark of legislative acts to underwrite 
America's economy and, thereby, insure its existence as a 
free nation. 

It is this type of basic economic legislation that, 
in the final analysis, guarantees Freedom of Opportunity. But, 
as experience has proven, we must constantly be on the alert to 
the ever-changing dictates of time and circumstance. It is upon 
necessary amendments to our roster of fundamental legislation 
that the strength of the various components of such laws, as well 


as their own beneficial economic results, are ever dependent. 
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Consonant with new problems growing out of new condi- 
tions and changing times, the Robinson-Patman Act was a logical 
and forward stride in our progress toward economic maturity. 
Having as its purpose the proscription of price discrimination, the 
Robinson-Patman Act did much to forestall powerful aggregations 
of buying power from obtaining price concessions from the manu- 


facturers for the purpose of destroying small competitors. Re- 


grettably, however, this Act inadvertently contained a loop-hole 


that was caused by administrative failure to take into account the 
mandatory nature of functional discounts. Hence, although a great 
many manufacturers of consumer goods recognize their obligation 
and provide equitable pricing, a vast number of other consumer 
product manufacturers price their merchandise without regard for 
the nature of the purchaser's function. Such lack of equity has 
created a palpably unfair condition which renders it impossible for 

a preponderant majority of small retailers to compete with a selected 


group of favored competitors. 
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There are, at present, in the United States approximately 
2,500, 000 retail outlets. Of this number about 165,000, because of 
size or corporate status, are favored with the privilege of buying a 
huge variety of consumer goods at a price lower than that available 
to the remaining 2, 335, 000 retail outlets. Thus, while preferred 
pricing is sweepingly prohibited by the Robinson-Patman Act, the 
previously cited loop-hole in the Act allows for discrimination so 
wide-spread that a majority of the nation's retailers are painfully 
handicapped by a difference in the cost at which they acquire merchan- 
dise for resale. As a concomitant of this inequity, the independent 
retailer is being rapidly eliminated from the business horizon. Due 
largely to this glaring price disparity, the veritable survival of 
the independent retailer - the small businessman who is our economy's 
bulwark - and his wholesale-supplier hangs in the balance. Yet, if 
our free enterprise economy is to survive, it is, of course, this very 
same entrepreneur who must perform the essential function of bringing 
the manifold products of our nation's productive genius to the ultimate 


user - the consumer. 
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Despite the fact that it is the wholesaler-served independent 
retailer who carries the greatest share of this responsibility, a 
condition exists which has already wiped out a huge number of these 
irreplaceable merchants and threatens - if left uncorrected - to destroy 
those that sti'l survive. 

The tremendous pace at which production and distribution 
have expanded in the past 20 years has created a situation which might 
be best illustrated by examining what happens when one makes a small 
tear in a delicate material. Over a period of time, and as a result of 
stress and strain, the tear enlarges until the material itself becomes 
useless. Similarly, the tiny loop-hole in the Robinson-Patman Act 
has grown under the pressure of an expanding economy, until it 
has become so large that it now jeopardizes the very existence of 
the small retailer and his supplier - the wholesaler. 

A striking illustration of this situation which menaces the 
heart of our precept of free opportunity is presently found in the field 
of food distribution - a condition which duplicates the experience of 


all independent retailers in the economy at large. 
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In the short period of only 10 years, over 122, 000 inde- 
pendent retail grocers have been driven out of business because they 
were victims of unfair competition that resulted from preferred 
pricing privileges granted their favored, direct-buying competitors. 
During this same period, it is noteworthy that retail chain grocery 
stores more than doubled their number, increasing by 121%. Perhaps 
our concern will be most dramatically manifested if we pause for a 
moment to bring the 2, 335, 000 independent retailers into sharper 


focus. Who are they? How important are they? 
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First they are not, as they might statistically seem to 
be, faceless non-entities. They are Americans, each with families 
to support, each responsible (even though indirectly) for the support 
of a score of others - many of whom are often unaware of their 
dependence on these "little’’ independent retailers. They are young - 
they are old - they are from the North, South, East and West. Most 
important they are free Americans, each ultimately responsible for 


the livelihood of nearly 40 other people. 
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Let us turn, for the purpose of specific illustration, to 
a vital category in our retailing structure - the grocery store. There 
are at present in this nation, according tothe most reliable estimates, 
slightly more than 239, 000 retail grocery stores. Of this number 
approximately 20, 000 are owned by some 764 organizations, as against 
219, 000 stores that are independently owned. The 20, 000 chain retail 
grocery outlets compete incessently with the 219, 000 independent 
grocers for a share of the consumer's food dollar. In both groups, 
there are efficient and inefficient operations. Certainly, no con- 
sideration or special treatment can be accorded to compensate for 
inefficiency. But when even the most efficient independent retail 
outlets cannot engage in free competition with the chain outlet, due 
to special pricing considerations available only to the chains, then 
remedial legislation is imperative. 

The average grocer stocks anywhere from 2, 800 to 6, 500 
items representing the products of some 2,000 manufacturers, who find 
it economically unsound to provide a sales, credit and shipping service 


to each of the country's 239, 000 retail grocery stores. Accordingly, 
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manufacturers (the greatest percentage without field sales forces) 

of an uncounted and changing assortment of products of daily 
purchases in the nation's grocery stores sell to two basic classes of 
customers, (a) the favored direct-buying retailer, and (b) the whole- 
saler. 

By contacting comparatively few buying offices, they are 
able to place their merchandise in some 20, 000 chain outlets. To 
round out their pattern of distribution among the 219, 000 independent 
retail outlets, however, manufacturers of nationally advertised, 
nationally distributed products must utilize the services of wholesalers. 

These wholesalers, grocery, tobacco, confectionery and a 
number of miscellaneous types, with a combined sales force of over 
28, 000 salesmen and 30, 000 vehicles regularly call upon, sell and 
extend credit to the 219, 000 independent retail grocery stores not 
served directly by manufacturers. They expeditiously place the merchan- 
dise of a widely diverse group of manufacturers on the shelves of the 
retailers in this numerically dominant group. 

May I state, in this connection,that for every retail grocery 
outlet served directly by manufacturers, there are over 11 independent 
retail grocery outlets who depend upon wholesalers for service and 


credit. 
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It is at this point that it becomes most apparent 
that only distribution translates production into sales. The manu- 
facturer, it is true, has many tasks - each involved - each requir- 
ing planning and coordination. But,to him, pin-point distribution 


is never a problem. 
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HERE IS THE WAY DISTRIBUTION WORKS. 
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This is as it should be, except for one vital and unfair 
situation that must be corrected. While it is true that both the 
integrated, direct-buying, retailer and the wholesaler-supplied in- 
dependent retailer have a place in the economy, it is not true that 
each now has an equal opportunity to succeed on his merits. 

Let us assume for the sake of illustration, that the manu- 
facturer has a product which he has priced to sell to the trade at $10 
per case. Because of its direct-buying privilege, the favored retail 
outlet acquires the product at a price of $10. The cost to the whole- 
saler is also $10. The identical price to the direct-buying retailer 
and to the wholesaler presupposes that they are buyers of the same 
class, whereas they decidedly are not inthe same class. The 
function and services of the wholesaler differ sharply in several major 
respects from those of the direct-buying retailer. 

The wholesaler, on behalf of his customers and the manu- 
facturers whose products he distributes, performs an indispensible 
sales service, delivers merchandise to the doors of countless small 
merchants in urban and in rural districts (even in the most remote 
areas of the nation) and provides a credit service without which most 
small retail outlets could not survive. 

Despite the essentiality and the efficiency of the independent 
retailer-wholesaler team, the condition which allows selected retailers 
a favored direct-buying status is slowly but surely strangling the 
independent retailer. They have become the victims of UNFAIR 
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The inequity is clear; the result is inevitable. 

In the case of even the most efficient wholesalers, the 
minimum cost of doing business ranges from 5. 46% to 9.79% of 
sales, including the wholesaler's nebulous yield which is more 
often than not a mere fraction of 1%. Thus, the independent retail 
outlet is confronted with a minimum cost of $10.55 to $10. 98 for 
merchandise which costs the direct-buying retailer only $10 

It is this higher cost of acquisition that places the 
independent retailer at a crushing, competitive disadvantage that 


has no relation whatsoever to efficiency. 
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This illustration is rather paradoxical because, while it 
seems quite obvious, its stark simplicity has very often been the 
factor that has made it so obscure. The plain fact is, that, having 
the same low costs of operation, the independent retail store 
cannot compete price-wise with the favored, direct-buying retailer. 

Aside from all other factors, there is good and sufficient 
reason why every manufacturer of nationally distributed, nationally 
advertised products; why every consumer that has use, need or desire 
for these products; and why everyone anxious to preserve our high 
standard of living, must be concerned with the fate of the independent 
retailer and his wholesaler supplier. 

A vivid manifestation of the essentiality of the independent 
retailer can be found in an examination of the distribution of popula- 
tion in the United States. According to Rand McNally's most recent 
estimate, there are 122, 249 cities, towns, villages and other incorporated 
and unincorporated urban and rural population centers in the United 
States. Within the borders of the majority of these population centers, 
there are a multitude of shopping areas. Recent statistics indicate that 
there are in excess of a half a million of these shopping districts in the 


United States. 








FUNCTIONAL DISCOUNTS 


GO 
mS 














S3H0LS 4439089 


oo ee 
Wiz 


w3TIVL3Y 1430034300 
LN3QN3d30N! 3HL Fi 
LAOHLIM NOLLNINLSIC | “tous ws 





v 
0001 SINISIUd3¥ 
WOMAS HOV] 


Yd UVLAY 
INSON3d30NI SHL 
HLIM NOLLNGINLSIO 


: 
E | 
5 | 








SSLVLS GSLINN SHL NI NOILW1NdOd 
4O SV3YV G3SLVYULNSONOOD 62 221 








FUNCTIONAL DISCOUNTS 99 

Consider, therefore, industry's merchandising and market- 
ing problems were it to attempt to gratify consumers' needs without 
the independent retailer. Chain outlets, other direct-buying grocery 
retailers, or their counterparts in diverse retail categories could 
not hope to meet the requirements of the consumer, the manufacturer 
or the American standard of living. 

Independent stores, from the largest self-service super- 
market down to the smallest one-man establishment, are imperative 
to the proper functioning of a mass-production economy. Without 
them our industrial complex, eventually, would be forced into 
predicaments which are intolerable and inconceivable. This multitude 
of independent retail merchants are essential if our economy is to 
remain in proper balance. They must not fall victims of discrimina- 
tory and restrictive pricing policies. 

Functional discounts are not unique nor revolutionary 
in the processes of our marketing economy. They simply provide 
for a differential in the acquisition cost, from the manufacturer, 
at which the two categories of customers buy, based upon their status 
in the distributive economy. What is surprising, however, is that 
there still are a number of manufacturers of nationally advertised, 
nationally distributed, consumer products who countenance the 
inequities inherent in pricing systems which do not allow for the 
difference in the functions of the favored, direct-buying, so-called 


integrated retail outlets and the wholesaler. 
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The fact that an appreciable number of America's con- 
sumer goods' manufactuers presently recognize functional discounts 
as an accepted and desirable method of acknowledging the fundamental 
difference between the economic functions of these two categories of 


direct-purchasing buyers indubitably underscores their essentiality. 





While it is obviously true that the service rendered the 
manufacturer by the direct-buying, integrated retailer and the 
wholesaler may vary from concern to concern, it is never true that 
they are the same or equal. Primarily, A WHOLESALE DISTRIBUTOR 
specializes in selling goods to the retailer; A RETAILER specializes 
in selling goods to the consumer. 

The direct-buying, integrated retailer's functions may in- 
clude purchasing, warehousing, breaking of bulk, and the delivery of 
merchandise to its own stores. For the purposes of this Committee's 
consideration, resale to the consumer by the direct-buying, integrated 
retailer need not be listed since the same service is performed on 
behalf of the manufacturer's products by the wholesaler-supplied 
independent retailer. 


It is rightly claimed that customers of the identical func- 





tional class should receive the same price considerations. How then does 


this reasoning apply to the case of the so-called integrated retailer ? 
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While all of these services are inherent in this type of 
distribution of the manufactured product, each is also an integral 
part of the wholesaler's function, with the important difference that 
they represent only a minor portion of the functional obligation that 


the wholesaler has to the manufacturer. 





The wholesaler, serving a majority of the nation's independ- 
ent retailers, has in addition to the same duties performed by the favored, 
direct-buying, integrated retailer the responsibility of presenting the 
product to the retailer and soliciting, on behalf of the manufacturer, 
an order for its purchase. It is at this point that the sharp contrast 
between the function of the favored, direct-buying, integrated retailer 
and the wholesaler is most striking. 

After the manufacturing process is completed, the most 
costly and difficult assignment is that of selling the product and 


assuring its ready accessibility to a maximum number of potential 





consumers. In addition to performing this sales function for the 
manufacturer, whose aim is the placement of his product in as many 
retail stores as possible (a function which the manufacturer must 
perform for himself when selling to the favored, direct-buying, 


integrated retailer), the wholesaler must assume responsibility for 
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other functions that the manufacturer performs for himself when 
sales are made to the favored, direct-buying, integrated retailer. 

The wholesaler's functions and activities involve selling, 
purchasing, assembling, breaking bulk, supplying capital, assuming 
risks, packing, warehousing, delivering, and furnishing information 
about goods and services. The Wholesale Tobacco Distributing 
Trade, for instance, makes approximately 95 million small ship- 
ments, annually, of goods received from its suppliers in large lots. 
Their salesmen make an aggregate of 101, 000, 000 calls on customers 
each year. 

It is pertinent to observe, at this point, that expenses 
directly related to the wholesaler's sales function amount to approxi- 
mately 57.2% of his total cost of doing business. 

Moreover, the wholesaler as we cannot too often emphasize, 
must also extend credit to his independent retail customers on their 
purchases of the manufacturer's products. Again, we encounter a 
situation where the manufacturer requires a service of the whole- 
saler but must, himself, assume responsibility for it when selling 


to the favored, direct-buying, retailer. 
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Insofar as the extension of credit on behalf of the manu- 
facturer's products is concerned, the wholesaler is, in one sense, both 
banker and financier for his retailers as well as for his manufacturer- 
supplier. He provides funds promptly for the manufacturer upon the 
shipment of goods, in addition to extending liberal credit to the independ- 
ent retailer. 

Ninety-three per cent (93%) of the sales of Wholesale 
Tobacco Distributors, for example, are made on credit averaging over 
18 days. Accounts receivable for the same group in the year 1957 
averaged over $275 million. 

The extent to which the wholesaler in performing the sales, 
as well as the credit function for the manufacturer, relieves the latter 
of financial responsibility is incalculable. In terms of capital invest- 
ment, alone, the amount entailed in rendering these two services sub- 
stantially underwrites the ability of the manufacturer of nationally 
distributed and brand advertised merchandise to bring his products to 


consumers at minimum cost. 
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It is certainly not necessary to further document the 
unquestioned value of these services to the manufacturer but, rather, 


to tacitly record the marked differences between the wholesaler's 





function and that of the favored, direct-buying retailers. All too 
often, semantic confusion leads uninformed laymen to the deduction 
that these two different levels of the distribution economy operate in 
identical fashion. 

The differences between the services provided manu- 
facturers by the wholesaler and by the favored, direct-buying 
integrated retailer are defined by the function each performs in 
our marketing economy - a difference in responsibility and in 
service required of the wholesaler by the manufacturer, his retail 
customers and the indirect, but most important beneficiary - the 


ultimate consumer 





The fact that successive administrations, the Congress of | 
the United States, forward-looking citizens, economists and the public- 
at-large have been and continue to be apprehensive and concerned 
about the survival of the veritable bulwark of the American industrial 
and social fabric - the small businessman - is vivid manifestation of 
America's resolve to preserve his freedom of opportunity. The 


enactment into law of the bills under study will go a long way toward 


guaranteeing its preservation. 
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Mr. Kotopny. Thank you. 

I cannot bypass the opportunity, Mr. Chairman, to note how 
grateful I am for the privilege to appear before the congressional 
committee, a privilege which I assure you was not available to me in 
the country where I was born some years ago. 

Thanks a lot. 

Observation A: Permit me to point out at the very outset that 
these measures, since the wholesaler has been highlighted so abun- 
dantly, are primarily designed to protect and benefit the independent 
retailer and to preserve freedom of opportunity and not only of inci- 
dental benefits to the wholesaler. 

No. 2: Statements have been made on several occasions in the 
past 2 days that at present we operate in a scrambled marketing 
picture. We maintain that this is an erroneous notion. 

In our distribution complex, the functions of wholesaling, regard- 
less by whom performed, are well defined and easily comprehended. 

Primarily, « wholesaler distributor specializes in selling goods 
to a retailer; a retailer specializes in selling goods to the consumer. 

May I ask your honorable body to refer to charts 42 and 43 of 
my statement, where we have tried graphically to demonstrate the 
difference. 

Mr. Rogers. What page is that ? 

Mr. Kotopny. The chart on page 41 pertains to the integrated 
retail outlet, and on the following page, 44, we have the wholesaler 
function differing from that of the integrated retail outlet. 

The Cuarrman. I must compliment you on these rather intriguing 
and interesting—what shall we call these ? 

Mr. Koxopny. Charts. 

The CuarrMAn (continuing). Charts that you submitted ? 

Mr. Kotopny. Mr. Chairman, we intended to put them on slides, 
but I was discouraged by your staff from doing so. We wanted to 
make it even more graphic. 

The CHatrMANn. You mean the Members of Congress can only 
understand pictures or—— 

[| Laughter. ] 

Mr. Kotopny. No. I assume, Mr. Chairman, that as businessmen 
we are under obligation to tell the Members of Congress how we run 
our business. 

Furthermore, I am not a member of the legal fraternity, and I am 
dealing entirely on a business level. 

The ¢ question came up: Will the manufacturers eliminate the whole- 
saler « ompletely by selling to the retailer directly ? 

Our answer: Ours is a free competitive economy and it is always 
the prerogative of the manufacturer to determine what is most con- 
ducive to his best interests. 

It is, however, implicit in the amendment under consideration that 
should he elect to sell to both wholesaler and retailer, the manufacturer 
must distinguish between the functions of wholesaler as against that 
of the direct buying retailer. 

In our considered judgment, it is extremely unlikely that any sig- 
nificant body of manufacturers would find it practical or profitable 
to dispense with the wholesaler. 
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I have to impose on you once more to refer to chart 32, where we 
are trying to demonstrate the difference between the services ren- 
dered. 

Another question came up. I believe this question was asked by the 
distinguished chairman of this committee : 

Will the wholesaler pocket the discount granted by the proposed 
amendment ? 

An affirmative answer to this question would betray a palpable 
lack of knowledge of the laws of economic life. The wholesale funce- 
tion is, in the main, a market place function where bitter competition 
for the consumer’s dollar persists unabatedly. 

To share in that consumer’s dollar, the wholesaler must, without 
any semblance of doubt, aid and abet his retail customer. 

Another question: Would the manufacturer establish an inconse- 
quential discount in order to give lipservice to the letter of the law 
while evading its spirit ? 

Our answer: We have no hesitancy in pointing out that such a fear 
is tantamount to a disservice to the American competitive system. 

Fortunately for our Nation, we are not subservient to cartels. Ours 
is an industrial economy where manufacturers of branded products 
seek maximum coverage and distribution for these products. 

Thus, in the scheme of things, competition will impel reasonable 
differentials. 

The next question: It is alleged that, under the proposed amend- 
ment, a manufacturer could very well charge a wholesaler a higher 
price than he charges a direct-buying retailer. 

We claim that such an allegation is utterly meaningless and pure 
aes Even if we disregard the legal prohibitions already es 
tablished*as part of the fabric of the Robinson-Patman Act, ‘such 
a marketing practice would be a violation of every conceivable mar 
keting precept in our Nation. 

The distinguished chairman of this committee asked a previous 
witness : 
From the consumer's standpoint, what justification is there for granting an 
additional discount to the middleman distributor? 

We answer: We would like to point out the unique and indispensable 
added value contributed by the wholesaler in providing honeycomb, 
pinpoint distribution of the manufacturer’s re ts to the more than 
2 million independent retailers throughout the United States. 

Now, may I impose on you again to look at the charts on pages 
37 and 38, where we are aiming to answer this question ? 

We say: A vivid manifestation of the essentiality of the independent 
retailer can be found in an examination of the distribution of the popu- 
lation in the United States. 

According to Rand McNally’s most recent estimate there are 122,249 
cities, towns, villages, and other incorporated and unincorporated 
urban and rural population centers in the United States. Within the 
borders of the majority of these population centers there are a multi- 
tude of shopping centers. Recent statistics indicate that they are in 
excess of a half a million of these shopping districts in the United 
States. 

Some imputation has been made about the essentiality of the whole- 
saler’s function. 
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The refutation to this is contained in the fact that the wholesaler is 
the prime conduit for the introduction of all branded and advertised 
consumer products. 

The significance of this activity is highlighted by the fact that 4 out 
of 5 products of current consumption were nonexistent but a decade 
ago. 

And now Iam at your service. 

Mr. Roprno (presiding). Are there any questions? 

Mr. Rocers. Do you see any difficulty in not being able to define what 
a wholesaler is, and what a retailer is, and the application of these 
definitions to the law ? 

Mr. Kotopny. Congressman Rogers, as I asserted in my statement, 
the distinction is very obvious and very simple: 

A wholesaler traditionally sells merchandise to retailers. A re- 
tailer traditionally sells goods to the consumer. And, regardless of 
how confused the picture may appear, these basic distinctions have and 
continue to remain unchanged. 

Mr. Rogers. Do you know offhand approximately how many inde- 
pendent retailers may purchase from wholesalers, what percentage of 
the retail trade is in that channel ? 

Mr. Kotopny. I can only cite figures from my own industry, the 
tobacco industry. 

Mr. Rogers. Yes. 

Mr. Kotopny. Tobacco and related products are available to the 
American consumer in over 1,300,000 retail outlets. Of that 1,300,000 
retail outlets, about 10 percent are direct buying retailers and the 
others are independents. 

Mr. Rocers. In other words, 90 percent are independent, and those 
independents usually purchase through wholesalers like yourself and 
others ? 

Mr. Kotopny. Not only usually, but permanently. 

Mr. Rocrers. Permanently. 

And you have had difficulty in talking with manufacturers about 
trying to get them to give you a functional discount ? 

“Mr. Koropny. Yes. I believe that if we were to t: illy the time spent 
in pleading for such a functional discount in the course of the last 22 
years, it may run up to 25,000 man-hours of the members of the 
industry. 

Even though in the economy we are presumed to be salesmen, in that 
instance, we have not succeeded in selling the manufacturers. 

Mr. Rogers. Well, what is usually the answer given by the manu- 
facturers? 

Mr. Kotopny. The answer invariably is that they are prohibited 
from doing so under the provisions of the Robinson-Patman Act. 

Mr. Rocers. You do not agree with the testimony here yesterday 
by a represe ntative of the Federal Trade Commission to the effect that 
this could be done at the present time without the new bill ? 

Mr. Kotopny. It may be imprudent for a businessman, layman, to 
disagree with members of the legal fraternity, but in this case I sharp- 
ly dissent. 

Mr. Rocers. Well, then, do you think that you could take his testi- 
mony and use it and get functional discounts for all your members ? 

Mr. Kotopny. As a matter of fact, I would like to invite not only 
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one but all the members of the Federal Trade Commission to show us 
how todo it. We would be awfully grateful. 

Mr. Rocrers. You have a number of other witnesses from your or- 
ganization ¢ 

Mr. Kotopny. Yes, we have people who traveled lengthy distances 
and their testimony is quite brief, and I would appreciate it if they 
would be accorded an audience. 

I also offer for the record statements submitted by members of my 
organization. 

(The statements referred to appear at p. 157.) 

Mr. Roprno. Yes, Mr. Rogers, I understand you have someone—— 

Mr. Rogers. Yes, I have a constituent back there. 

Mr. Roprno. I have a couple of my neighbors from the State of 
New Jersey, who, I believe, may be anxious to testify. I understand 
they have st: atements, and we would like to invite them, Mr. Cucual 
and Mr. Lewis. ; 

However, we will defer. 

Will you stay there, Mr. Kolodny, remain there, while these other 
witnesses come and join us? 

Mr. Rogers. Mrs. Rossmiller. 


TESTIMONY OF MARIAN ROSSMILLER, ASSOCIATED WITH R & C 
WHOLESALE CO. IN DENVER, COLO. 


Mrs. Rossmituer. My name is Marian Rossmiller, and I am asso- 
ciated with the R & C Wholesale Co. in Denver, Colo. I appreciate 
the honor of appearing before you in support of H. R. 10304 and its 
companion bills. While I realize that there are some who still cling 
to the antiquated idea that a woman’s place is in the home, I come be- 
fore you as a member of my sex who—in addition to minding her 


home, her children, and her husband, and taking an active interest in 
also gives a consid- 








a large number of community and c vie affairs 
erable portion of every business day toward helping her husband to 
“keep his head above water” in his business endeavors. 

Operating a small business in the realm of the great Rockies, we 
handle an assortment of tobacco, confectionery, and allied products 
and serve several hundred small, independent retail merchants. 
These comnrise quite an interesting assortment—grocery stores, tobac- 
co shops, diners, bowling alleys, drugstores, taverns, roadstands, serv- 
ice stations, luncheonettes and countless others. In addition to em- 
ploying several conscientious people as salesmen, warehouse workers, 
and delivery men, my husband and I also work diligently to service 
our retail accounts. He comes to the office early in the morning and, 
after scanning the mail, proceeds to hit the pavement, soliciting orders 
from customers. Just before he leaves, I report to the office to hold 
down the fort, so to speak. 

While we operate in a thriving community, we find that ee of 
progressing, our business is, little by little, being eaten each year to 
the point that we find ourselves on the horns of a dilemma, alee. 
ing whether to persist or finally call it a day and close our doors. 

Therefore, my interest—and that of a great many of my business 
associates—in the enactment of these bills to provide a functional dis- 
count goes much deeper than merely striving to earn a more satis- 
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factory income. It penetrates into the very roots of business sur- 
vival. Our customers who are, without a scintilla of doubt, the 
veritable embodiments of American opportunity are being forced to 
the wall in ever larger numbers, because they are unable to compete 
with direct buying giant retail stores which buy in great quantities 
direct from the manufacturer and sell in competition with the small 
retail stores. 

Frankly, it isn’t easy for me to leave my home and place of business 
to come here from Denver and appear before you. But I feel that 
there is much at stake, not only for myself or my customers, but for 
the whole great American system of free enterprise as we know it, 
because in the absence of independent retailers, we as wholesalers lose 
the base of our existence. Thank you, gentlemen. 

Mr. Roprno. Thank you, Mrs. Rossmiller. 

Mr. Rogers, I want to compliment you on the fine constituent you 
have here. She did her job very, very well. 

Mr. Arren. May I ask a question ? 

Mrs. Rossmiller, in your statement you describe a situation which 
I take it is typical of Denver. I wonder if insofar as you know there 
are other business concerns in other major cities in Colorado which 
are foced with the problem that you have described so vividly here? 

Mrs. Rossmitter. It is typical all over. 

Mr. Roptno. Mr. Rogers. 

Mr. Rocers. I can verify what the lady has testified to, because I 
have been out at her place of business and I know that she stays there 
and runs it while her husband is out “pounding the pavement,” so to 
speak, to stay in business. 

Thank you so much. 

Mr. Roptno. Thank you very much, Mrs. Rossmiller. 

Mr. Monroe Lewis. Mr. Lewis, I am happy to welcome you as a 
neighbor from the State of New Jersey before this committee and 
we welcome your statement. 


TESTIMONY OF MONROE A. LEWIS, EXECUTIVE DIRECTOR, TOBACCO 
DISTRIBUTORS’ ASSOCIATION OF NEW JERSEY 


Mr. Lewis. Thank you, Mr. Chairman, I appreciate the oppor- 
tunity to be here. 

My name is Monroe A. Lewis. I am executive director of the To- 
bacco Distributors Association of New Jersey, a trade association com- 
posed of distributors of tobacco, confectionery and related products 
in the State of New Jersey. Our members distribute goods and 
merchandise to approximately 27,000 retail dealers in the State of 
New Jersey 

desire to make this statement in behalf of the members of the 
Tobacco Distributors Association of New Jersey in support and ap- 
proval of the above-mentioned bills. The proposed amendments to 
the Robinson-Patman Act, which would provide for mandatory fune- 
tional discounts under certain circumstances, are in the public in- 
terest for the following reasons 

The 27,000 retail customers located in the State of New Jersey 
whom we service are in an unequal and unfair competitive position 
in relationship to a small number of direct buying retailers who pur- 
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chase directly from the manufacturers at the same price that the 
manufacturers charge to the distributors. 

Our distributors in distributing merchandise to the independent 
retailers must of necessity add their cost of distribution to the re- 
tailers’ cost, It is impossible for us to perform our distributing func- 
tion at a cost which would not put our retailers in an unfair com- 
petitive position with direct buying retailers, 

3. Even when the small independent retailer operates his business 
at maximum efficiency, he is thus handicapped and cannot success- 
fully compete with the direct buying retailer. 

4. Despite the economic revolution wherein products are mass pro- 
duced and presold by extensive advertising, the manufacturer could 
not achieve the type of distribution of his products which he must 
have without the function of the wholesaler in distributing the manu- 
facturer’s products. Despite this necessary function of a wholesaler, 
most manufacturers penalize the distributor and his independent re- 

tail customers by selling directly to certain favored retailers at the 
same price that he sells to his distributor. 

5. The purpose of the Robinson-Patman Act is to prohibit dis- 
crimination in prices and to allow all retailers to acquire their mer- 
chandise at the same price. This purpose is commendable and in the 
public interest. The practice of certain manufacturers in discrimi- 
nating against independent retailers who purchase from distributors 
is against the spirit of the act and results in the type of inequity 
whic h the act purports to disallow. 

The small-business man is maintained and sustained by the 
clea services rendered to him by his wholesalers. They sell him 
the wide variety of manufactured merchandise which is necessary in 
order to successfully run a small business and they extend to him the 
necessary credit to continue his operation. Without the services of 
the wholesaler, the vast number of small, independent businessmen 
we be stifled and would be unable to exist. 

The economic stability of this country denends upon a healthy 
nue coun of small business in each community. It is the small-business 
man who circulates capital in his community and is the foundation 
of American prosperity. The proposed amendments to the Robinson- 
Patman Act above mentioned would allow the small-business man to 
compete in a fair and more equal manner with the direct. buying re- 
tailer and would be conducive to better business and in the interest of 
the manufacturer, the distributor, the independent retailer, and the 
general public. 

Mr. Roptno. Thank you very much, Mr. Lewis. 

Are there any questions ? 

Mr. Rogers. No questions. 

Mr. Roptrno. Thank you for your cooperation. 

Mr. Cucual. 

Mr. Cucual, I want to welcome you also from the neighboring city 
of Elizabeth, and as a businessman interested in legislation. Will you 
make your statement and identify yourself? 


TESTIMONY OF IRA J. CUCUAL, OF ELIZABETH, N. J. 


Mr. Cucuat. Thank you. It is a privilege, and I must compliment 
vou on the pronunciation of my name. 
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My name is Ira J. Cucual. 

I am, in spite of my bulk, a typical small-business man. TI can even 
add that I am a small, small-business man. I operate a neighborhood 
retail shop handling confectionery, tobacco, and an assortment of other 
things. 

[ am appearing here in support of the proposed legislation because 
I feel very dee ly that the Conaren of the United States is anxious 
and determined that I and a couple of million others like me find, or 
keep, our place in the sun. This, to us, means giving us a fair chance. 
We don’t have that fair chance now. 

If hard work, long hours, and continuous application were the main 
requirements for success, then I and the couple of million other retail- 
ers like me would be in the upper brackets. We work days; we work 
nights. We work weekends; we work holidays. But we are up 

against it no matter how hard we try. 

Over this past weekend, in preparation for this hearing, I hurriedly 
screened my inventory and, at random, I picked out several items: 
Chewing gum, cigarettes, candy bars, cameras, films, pens and pen- 
cils, stationery; and let me point out that, without exception, all of 
these items which are the staff of life to me cost me—and I deal with 
legitimate wholesalers—from 4 to 12 percent more than they cost the 
chain drugstore on one corner, the supermarket on the other corner, 
and the chain variety store in the middle of the block. 

Despite an initial appearance of success when I started in business 
over 21 years ago, the last 15 years have been nothing but a bitter 
battle to survive and eke out a livelihood. Even though the fact that 
I work an average of 12 hours a day and my needs are very simple, I 
find that I can’t hold my own against the type of unfair price compe- 
tition that keeps me up against the wall. 

The costs of operating my business are every bit as low, and, in 
most cases, lower than that of the huge chainstores or other giant 
stores that compete against me, but they buy from the manufacturer 
at prices much less than I must pay for the same merchandise. This 
is what really makes the big difference. Not only do they use this 
advantage to cut me and others like me to pieces, but to be very frank 
about it, were it not for the crutch to lean on provided by my whole- 
sale suppliers I and a couple of million like me would be out of the 
picture, but good. 

In the last 15 ) years in my city, over 40 percent of the independent 
retailers have been wiped out of business. In the case of the stores 
still left, most have had a turnover in owners that sometimes has been 
as great as 600 percent. Why? 

Because little people, even with the help of their families working 
without salary, could not make a go of it. Their willingness, hard 
work, and efficiency are not tests of the survival of their businesses. 

I will only take time to say one more thing that I think is very 
important. Whenever things get a little tight, the customers that I 
have lost begin to flock back to me because the new places they gave 
their business to will not give them credit. What can I do? IT need 
the business. The result is that money owed me today is 50 percent 
more than last year at this time, and nearly 100 percent more than 
2 years ago. 

Believe it or not, despite the fact that giving them the credit they 
must have has brought people back to me, my sales volume and my 
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income continue to decline, and that doesn’t take into consideration the 
losses that might result because of the great amount owed to me. The 
people are good and honest ; but if they are out of work or their income 
is cut way down and they don’t have money, how can they pay their 
bills? 

It is within your province to help every little retailer in the United 
States. We don’t want favors; we just want a fair shake. If these 
bills are passed, we at least have the opportunity to be in the boxing 
ring. 

Mr. Chairman, may I deviate from my statement a little to say 
that I am talking for the retailers in the entire United States. Weare 
all in the same boat. Any favorable consideration you might give us 
will be most sincerely appreciated. 

Thank you. 

Mr. Roprno. Thank you very much, Mr. Cucual, for appearing be- 
fore this committee and for your interest. 

There being no further questions by the committee, we will pro- 
ceed to the next three witnesses who would like to make statements 
before this committee, and in view of the passage of time, because 
there are three statements here, I am going to, in order that I be fair, 
limit each 1 of these persons to 5 minutes each. 

Iam going to call Mr. Kirschbaum first. 

Mr. Kirschbaum. 


TESTIMONY OF MORRIS KIRSCHBAUM, PRESIDENT OF THE MASSA- 
CHUSETTS ASSOCIATION OF TOBACCO DISTRIBUTORS, OF BOSTON, 
MASS. 


Mr. Krrscnpaum. Mr. Chairman and gentleman, my name is Mor- 
ris Kirschbaum, I am president of Kirschbaum Bros., Inc., I am also 
president of the Massachusetts Association. of Tobacco Distributors. 
Weare located in Boston, Mass. 

I support these bills, H. R. 10304, 10305, 10999, and 11409, for the 
following reasons. 

Congress has on many occasions decided that the preservation 
of the small-business man was necessary to maintain the type of life 
we enjoy in this country. Many laws have been passed by Congress 
with the purpose of accomplishing this. One of these laws was the 
Robinson-Patman Act. 

That act was supposed to preserve the small-business man by pre- 
venting price discrimination against him. That act was intended to 
guarantee that the small-business man could buy merchandise just 
as cheaply as the larger businessman, excepting only savings that 
might occur due to fr eight or handling differentials because of the 
different size of shipments. 

Some manufacturers, notably the toy manufacturers, have complied 
with the act and its purpose by setting up differentials between dif- 
ferent classes of customers. The toy manufacturers have different 
price schedules for chainstores and wholesalers. 

On the other hand, some manufacturers, such as the tobacco manu- 
facturers, have taken the position that they are satisfying the Robin- 
son-Patman Act if they sell all customers at the same price, regardless 
of the type of service he performs. This, obviously, leads to discrimi- 
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nation against the small retailer who must buy from a wholesaler, 

making it necessary for him to pay more for his merchandise than the 
large, direct-buying retailer, and, therefore, is handicapped in the 
competition for business and survival. 

Accordingly, Congress should now amend the Robinson-Patman Act 
by these bills, so as to remove this doubt about the interpretation of the 
act, and require all manufacturers to recognize the different status of 
different customers in order to preserve the small-business man. 

I thank you, gentlemen. 

Mr. Roptno. Thank you very much, Mr. Kirschbaum. 

The next witness would be Mr. Davis, of the wholesale distributing 
firm of Maryland. 

Mr. Davis. 


TESTIMONY OF ALLAN C. DAVIS, VICE PRESIDENT, F. A. DAVIS & 
SONS, BALTIMORE, MD. 


Mr. Davis. Mr. Chairman, my name is Allan C. Davis. I am vice 
president of F. A. Davis & Sons, a wholesale tobacco distributing 
firm that services the State of Maryland and parts of Delaware, Penn- 
sylvania, West Virginia, and Virginia. I am also a director at large 
of the National Association of Tobacco Distributors and my company 
is a member of the Maryland Association of Tobacco & Candy 
Distributors. 

Our customers, who number approximately 9,600 cater to the mar- 
keting needs of some 2 million consumers. Such independent retail- 
ers, moreover—whether they are in Baltimore, Md.; Tampa, Fla.; 
or Portland, Oreg.—are the “woof and warp” of our Nation’s economic 
fabric. 

It has been estimated that the average small retailer can start out 
in business with an exceedingly modest sum and, by the application 
of industry and effective knowledge of merchandising techniques, 
operate a business that will yield to him and to his family a modest 
subsistence. 

This is only possible because of the aid and encouragement supplied 
the small retailer by his wholesale supplier. Even before the retailer 
goes into business, the wholesaler, familiar with the trade in his area, 
will advise him as to the proper location; will check carefully into the 
terms of the lease that he is negotiating; will teach him the rudiments 
of the trade in the way of merchandising and attractive displays; 
will train him in effective salesmanship: and, finally, will supply him— 
on credit—with an attractive and comprehensive range of merchandise 
designed to attract customers into the retailer’s store. 

Inasmuch as 97 percent of these small entrepreneurs enjoy no 
mereantile or commercial credit rating, this performance has no 
equal in the American industral economy. If deprived of the whole- 
sale distributor’s credit accommodations—granted chiefly on a basis 
of character and confidence—the retail merchant could not survive 
in business. 

While on the subject of survival, may I cite the following disturb- 
ing figures. According to Dun & Bradstreet, there is no sign of a 
halt in the upward trend of business failures and dollar jiabilities. 
In the first quarter of this year, for example, business failures were 
up 9.5 percent over the same period of 1957. 
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Business mortalities in March 1958 totaled 1,495, marketing a 12 
percent gain over the comparable month of a year ago. 

These statistics point up an unfortunate trend that strikes deep 
into the hear of every intelligent businessman. But, in spite of these 
grave economic circ umstances, wholesalers do not complain because 
of the exigencies of economics require them to shoulder the burden 
of financing the small retail store. This is their destiny in our com- 
mercial system and wholesalers accept it. 

Strictly speaking, if wholesalers are to continue to shoulder the 
prorata share of the small retailer’s financial burden, it is imperative 
that other segments of our economy recognize the function they serve 
in thus keeping open a significant and vital channel necessary to the 
efficient distribution of our: economy’s products. 

Wholesalers cannot continue to perform their essential functions 
without recognition by the manufacturing element of our society. 
Congress long ago affirmed this in the passage of the Robinson- Pat- 
man Act which was designed to prevent discrimination in price which 
would injure competition between the small retailer and his large 
competitor. When a manufacturer sells directly to a large retailer 
at the same price that he charges an independent wholesaler, he is 
discriminating against the wholesaler’s customer who is neither able 
nor permitted to buy directly from the manufacturer. 

Unfortunately, this violation has been allowed to go unchecked by 
the various enforcement agencies of our Government. The prob- 
lems of the very smallest of small business can be most. effectively 
ameliorated by an amendment to the Robinson-Patman Act which 
will clearly make functional discounts to the independent wholesaler 
mandatory when his customer competes with the direct-buying 
retailer. 

Such an amendment is intended to provide the means of keeping 
open this needed distributive channel. The functional discount is, 
of course, neither charity, largess nor subsidy. It is nothing more 
than a hardheaded recognition of the function of both wholesaler 
and retailer—a function not duplicated by any other type or form of 
retail enterprise. 

The survival of the thousands upon thousands of independent retail 
outlets, who are the backbone of American free enterprise, depends 
upon the wholesaler—retailer relationship. Therefore, we as whole- 
salers are vitally concerned in establishing on the part of manufac- 
turers, a recognition of the importance of this relation in our economy. 

To the small- business man engaged in the distribution trades, there 
is no such thing as “small business.” What the vast eye of our na- 
tional economy sees as “small business” is to him, his life work, the 
very structure and heartbeat of his economic survival. 

To him, his business is as large and as meaningful as is the largest 
corporate colossus to those that “guide its destiny. Seen in the round, 
the collective destiny of the myr ‘jads of small-business men is as vital 
to the economic health of our country as is the collectivity of big 
business is we are to preserve the economy. 

Appearing here today in a three-fold capacity, I, unequivocally, 
urge the enactment of H. R. 10304 and its companion bills as a pos- 
sible measure that can safeguard the economic future of these small 
business entities and, hence, the ultimate economic survival of Amer- 
ca’s total industrial fabric. 
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Mr. Ropro. Thank you very much, Mr. Davis. 
The next witness is Mr. Ball of the King Cigar Co. 


TESTIMONY OF LEROY F. BALL, PRESIDENT, KING CIGAR CO., 
FLINT, MICH. 






Mr. Batu. Mr. Chairman, and members—— 
Mr. Roprno. Mr. Ball, in view of the fact that your statement is 
pretty long—— 

Mr. Baru. I will cut my statement down to emphasize the credit 
side in view of what you have heard. 

Mr. Roptno. Well, we will include the statement in the record. 

Mr. Batu. In the city of Flint there are presently 325 food stores, 
16.5 percent of all retail stores, that transact about $81 million or 21.5 
percent of retail business. Of this number, 39 retail food outlets 
are chain owned or of such size that they, like the chain retail food 
stores, enjoy the privilege of buying most of the products they sell 
directly from manufacturers. The balance, and numerically domin- 
ant group consists of 286 independently owned and operated food 
stores who, because of circumstances beyond their control, are forced 
to buy the very same items from wholesalers of one type or another 
at higher prices than their favored competitors. 

Over the past 2 decades these independent food stores of Flint 
have been the victims of the inequitable situation that inevitably re- 
sult from such a competitive condition, with the result that in the few 
short years since 1952 when there were 422 food stores in Flint over 
100 independent food retailers have been forced out of business by 
reason of voluntary retirement, bankruptcy, merger or other re- 
straining circumstances. 

Oddly enough, while a majority of the population of Flint, includ- 
ing all of its retail stores, have been severely hurt by the effects of the 
present recession, the independent food retailers of our city have 
found themselves in a rather unique position. 

Despite the sharp curtailment of consumer income that resulted 
from the cutback in the production of Buick automobiles, the people 
of Flint still required basic minimum quantities of food and in an 
attempt to satisfy their needs suddenly and radically changed their 
buying patterns. 

Over the brief period of a few short weeks customers who, for one 
reason or another, had abandoned their local independent food stores 
were now back in force clamoring for service—including credit. 

Those consumers who had shifted their food purchases to the larger 
chain or bulk-buying retail food stores were, in order to avail them- 
selves of badly needed credit accommodations, forced to return to the 
independent retailer for their daily necessities. In most cases they 
were shocked to discover, as is nearly universally true, that regardless 
of their relationship, the bulk-buying retail food store would not or 
could not extend this essential consideration. 

While initially the independent retailers of Flint were pleased with 
this opportunity to reestablish contact with lost customers, they soon 
found that the sudden increase in sales volume overwhelmed them and 
that they were not able to consummate all of the business available 
since their own curtailed size and capital structure, strangled by years 
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of competing with retailers who secured substantial price preferences, 
made it impossible for them to extend the total amount of credit that 
the consumer community required. 

As an example, before I left Flint I contacted an independent retail 
grocer who has three neighborhood stores and who is an officer of the 
Retail Grocers Association of our county. He advised me that since 
Buick had laid off so many workers the independent grocer has in- 
creased his accounts receivable from 50 to 100 percent. 

As you well know, the national chainstores sell only for cash and, no 
matter how bad the economic conditions are locally they, under no 
circumstances, extend credit. Thus, you can see that the 286 inde- 
pendently owned foodstores are an important factor in supporting the 
citizens of Flint when unemployment becomes acute. 

The demise of 100 independent retail foodstores over a 5-year period 
is now severely felt in Flint, Mich. Their quiet disappearance over 
this period may have been little noticed. The cumulative consequence 
of their absence, however, is presently of telling import to a credit- 
hungry community. 

While Flint’s independent retailers have finally earned the oppor- 
tunity to regain lost sales volume, their ability to finance the increased 
volume has been seriously impaired because of continually curtailed 
sales. Fortunately, the recession of 1957-58 has begun to level off. 
With the help of the independent retailer and his wholesale supplier, 
who, in effect, finances the total business operation of the retailers he 
services, a variety of public and private agencies, unemployment in- 
surance, and other devices, the city of Flint will weather its economic 
crisis. But, it must be noted, gentlemen, that in a moment of stress 
the consumer without, in many cases, an automobile to take him to 
distant shopping center; without cash to pay for his purchases on an 
immediate basis, became dependent upon the retailers, and through 
them the wholesalers, of our city for an accommodation that the direct- 
buying chainstore and other privileged retail outlets would not pro- 
vide. 

I will end it there. 

(Statement referred to follows :) 


STATEMENT BY LEROY F.. BALL, PRESIDENT, KING C1icar Co., FLINT, MIcH. 


My name is Leroy F. Ball. I am president of the King Cigar Co. in Flint, 
Mich. I am presently a director of the tae Association of Tobacco Dis- 
tributors and a director at large of the National Association of Tobacco Dis- 
tributors. 

There are many legal reasons, each sufficient of itself, to support our request 
for functional discounts. These, however, I leave to lawyers to debate. There 
are, additionally, sound moral grounds upon which the equitability of func- 
tional discounts might be espoused. These arguments, too, are better left to 
more qualified proponents of this legislation. For myself, I feel most at ease 
with facts and figures related to my own daily activities. Accordingly, I should 
like to use this opportunity to cite from my own all-too-recent experience just 
what long-range effect a lack of functional discounts has had upon the popu- 
lation of the city in which I live and work, Flint, Mich. 

Flint is one of the relatively few monoindustrial urban communities that have 
survived in the United States. While many other urban centers processing 
similar types of manufactured products are larger in size, none is more de- 
pendent than Flint upon the product of a single producer. 

In recent months there has been much reference to the automobile industry 
as the barometer of Our national economy. To whatever degree this estimate 
is true, it is, nevertheless, a fact that the health of the automobile industry 
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exerts what might be termed complete economic control over the destinies 
of a majority of the population of Flint. 

As you probably are aware, Flint is the headquarters of Buick Motors, a 
division of the General Motors Corp. In more normal times, an average of 
22,000 full-time workers are employed in their Flint factories by Buick. These 
men and women, along with their dependents are, of course, directly affected 
by every sales fluctuation their employer encounters in the market place. 

Even a relatively minor drop in sales volume results in a dislocation of Flint’s 
economic balance, since such a decline has an effect considerably beyond the 
immediate group of employees involved. These deleterious side effects cannot 
be overemphasized when one realizes that approximately 75 percent of total 
consumer purchasing power in Flint is directly or indirectly related to the finan- 
cial welfare of Buick’s employees and their families. 

With a population of nearly 200,000 people, composed into some 67,000 con- 
sumer units, Flint in normal times enjoys the benefits that derive from a com- 
bined annual purchasing power of over $432 million. Of this huge sum, nearly 
$380 million is spent in Flint’s 1,964 retail stores. 

While no final figures are available that equate the present recession, statisti- 
cally with the effects that the curtailment of Buick’s operations have had on 
our city, we have already experienced a radical change in the local buying 
habits of our consumers. 

In the city of Flint there are presently 325 foodstores (16.5 percent of all 
retail stores) that transact about $81 million, or 21.5 percent, of retail business. 
Of this number, 39 retail food outlets are chain owned or of such size that 
they, like the chain retail foodstores, enjoy the privilege of buying most of the 
products they sell directly from manufacturers. The balance, and numerically 
dominant group consists of 286 independently owned and operated foodstores 
who, because of circumstances beyond their control, are forced to buy the very 
same items from wholesalers of one type or another at higher prices than their 
favored competitors. 

Over the past 2 decades, these independent foodstores of Flint have been the 
victims of the inequitable situation that inevitably results from such a competitive 
condition, with the result that in the few short years since 1952, when there 
were 422 foodstores in Flint, over 100 independent food retailers have been 
forced out of business by reason of voluntary retirement, bankruptcy, merger, 
or other restraining circumstances. 

Oddly enough, while a majority of the population of Flint, including all of its 
retail stores, have been severely hurt by the effects of the present recession, the 
independent food retailers of our city have found themselves in a rather unique 
position. Allegorically, their predicament might be compared to that of the 
thirsty man, abandoned in the desert, who suddenly sees a mirage of a distant 
and unattainable oasis. As he attempts to advance and reach the water, the 
vision is always in front of him, but always a little bit beyond his reach. 

Despite the sharp curtailment of consumer income that resulted from the 
cutback in the production of Buick automobiles, the people of Flint still required 
basic minimum quantities of food and, in an attempt to satisfy their needs, 
suddenly and radically changed their buying patterns. 

Over the brief period of a few short weeks, customers who, for one reason or 
another, had abandoned their local independent foodstores were now back in 
force clamoring for service, including credit. 

Those consumers who had shifted their food purchases to the larger chain 
or bulk-buying retail foodstores were, in order to avail themselves of badly needed 
eredit accommodations, forced to return to the independent retailer for their 
daily necessities. In most cases they were shocked to discover, as is nearly 
universally true, that, regardless of their relationship, the bulk-buying retail 
foodstore would not, or could not, extend this essential consideration. 

While, initially, the independent retailers of Flint were pleased with this 
opportunity to reestablish contact with lost customers, they soon found that the 
sudden increase in sales yolume overwhelmed them, and that they were not able 
to consummate all of the business available, since their own curtailed size and 
eapital structure, strangled by years of competing with retailers who secured 
substantial price preferences, made it impossible for them to extend the total 
amount of credit that the consumer community required. 

As an example, before I left Flint I contacted an independent retail grocer who 
has three neighborhood stores and who is an officer of the Retail Grocers Asso- 
ciation of Genesee County. He advised me that, since Buick had laid off so 
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many workers, the independent grocer has increased his accounts receivable 
from 50 to 100 percent. 

As you well know, the national chainstores sell only for cash and, no matter 
how bad the economic conditions are locally, they, under no circumstances, extend 
credit. Thus, you can see that the 286 independently owned foodstores are an 
important factor in supporting the citizens of Flint when unemployment becomes 
acute. 

The demise of 100 independent retail foodstores over a 5-year period is now 
severely felt in Flint, Mich. Their quiet disappearance over this period may 
have been little noticed. The cummulative consequence of their absence, how- 
ever, is presently of telling import to a credit-hungry community. 

While Flint’s independent retailers have finally earned the opportunity to 
regain lost sales volume, their ability to finance the increased volume has been 
seriously impaired because of continually curtailed sales. Fortunately, the 
recession of 1957-58 has begun to level off. With the help of the independent 
retailer and his wholesale supplier, who, in effect, finances the total business 
operation of the retailers he services, a variety of public and private agencies, 
unemployment insurance, and other devices, the city of Flint will weather its 
economic crisis. But, it must be noted, gentlemen, that in a moment of stress 
the consumer without, in many cases, an automobile to take him to a distant 
shopping center ; without cash to pay for his purchases on an immediate basis, 
became dependent upon the retailers, and through them the wholesalers, of our 
city, for an accommodation that the direct-buying chainstore and other privileged 
retail outlets would not provide. 

The little city of Flint in the lower peninsula of Michigan stands out as a red 
flag of warning to communities throughout the Nation. In addition to the moral 
and legal aspects of pricing policies that deliver goods to one retailer at prices 
lower than the majority of his competitors may secure, we must not lose sight 
of the fact that by restraining the little-business men from competing under fair 
and equitable conditions we damage a basic segment of our economy, and in so 
doing create a hazard that in times of serious national economic emergency 
might very well be the factor that will push us into a severe and prolonged 
period of depression. 

Unless the credit structure of this Nation is able to guarantee the basic needs 
of our population in times of stress, the entire economy is in peril. It is to this 
end that the restricted ability of the Nation’s independent retailers and whole- 
salers to extend credit to the Nation’s consumers, because of continuing and 
debilitating unfair price competition, is destructive to the very heartbeat of our 
free enterprise economy. It is the independent retailer and his wholesale sup- 
plier, in force, upon whom the entire burden of our mass production, mass adver- 
tising, mass distributive economy must depend if our standard of living is to be 
guaranteed. 

The corrective step dictated by a concern for the survival of the independent 
retailers in Flint as well as the rest of our Nation is, of course, mandatory func- 
tional discounts that will insure their ability to fairly compete. Given the 
opportunity that the elimination of privileged pricing would assure, this Nation’s 
independent retailers will continue to underwrite our national prosperity by pro- 
viding the manufacturer with a constant market for his goods and the consumer 
with maximum availability of all the products he needs or desires at minimum 
prices. 

The legislation you are today considering is, in my sincere and humble opinion, 
essential if our free enterprise system is to continue to guarantee equal opportu- 
nity for all of our population. It is for this basic, all important reason that I 
support the bill under consideration here today and urge your favorable recom- 
mendation toward the end that mandatory functional discounts may soon become 
the law of the land. 


Mr. Roptno. Thank you very much, Mr. Ball. 
We now have Mr. McMillan from the National Candy Wholesalers 
Association, whe wishes to submit his statement. 
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TESTIMONY OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC., WASH- 
INGTON, D. C. 


Mr. McMitian. I would like to submit this statement and I would 
like to say in submitting it that I have copies for the members of the 
committee here and also that we represent 800 wholesalers of candy 
throughout the United States who handle—that is our type of w hole- 
saler handles 48 percent of the candy business, including 60 percent of 
the bars, general-line candies, 66 percent of all 5- and 10-cent candy 
specialties, and 75 percent of all penny candies. These serve more 
than a million retail outlets of the country and these are the retail 
outlets that we are interested in protecting through this differential. 

We favor the legislation. 

Mr. Roptno. Your statement will be included in the record. 

Mr. McMiiian. Thank you. 

Mr. Ropino. Thank you very much. 
(Statement referred to follows :) 


STATEMENT OF CLARENCE M. MCMILLAN, EXECUTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSOCIATION, INC., WASHINGTON, D. C. 








Mr. Chairman and members of the committee, my name is Clarence M. Mc- 
Millan. I am executive secretary of the National Candy Wholesalers Association 
with headquarters in Washington, D. C. 

I represent an organization of 800 wholesalers of candy located throughout the 
United States, Hawaii and Puerto Rico. These and similar wholesalers through- 
out the country distribute more confectionery than any other type of distributor. 
According to the “confectionery sales and distribution” study of the United States 
Department of Commerce, just released this month, these independent whole- 
salers distribute 48 percent of all confectionery sold in this country. They dis- 
tribute an even larger portion of certain types of confectionery. For example, 
they distribute 60 percent of all candy bars, 60 percent of all general-line con- 
fectionery, 66 percent of all 5-cent and 10-cent candy specialties, and 75 percent 
of all penny candies. They also distribute a substantial amount of packaged 
and bulk candies. 

I appear here today in support of legislation, such as the bills H. R. 10304 and 
H. R. 10305, and similar bills. These bills are designed to amend the Robinson- 
Patman Act to require manufacturers, who sell both to wholesalers and to the 
direct-buying retailers, to grant a differential in price to the wholesaler. This 
differential in price should cover the expense which the wholesalers incur in 
performing the functions in distribution which are not performed by the direct- 
buying retailers. 

Such a differential is necessary in order to preserve the wholesaler-retailer 
system of distribution in this country. And the preservation of the wholesaler- 
retailer system is necessary in order to prevent monopoly, both at the retail 
level and at the manufacturer level. 

Let us see why this is true: 

There are certain functions of sales and distribution in getting the product 
from the manufacturer to the retailer which must be performed. These include 
the buying function, receiving of goods into the warehouse, storage of large 
supplies, selling, breaking bulk units, assembling the orders, delivering, extending 
credit, invoicing and collecting. The chain retailer performs some of these 
functions. The wholesaler performs all of them and more. The good whole- 
saler also provides merchandising aids for his retailers, surveys market potentials 
for the manufacturer, displays merchandise, and services the display counters, 
builds window displays and performs other selling and merchandising functions. 

The chain retailer performs a limited number of these functions. He buys, 
receives goods, warehouses, delivers and provides some of the merchandising aids. 
However, many of the latter are performed by manufacturers’ detail crews 
employed to replace one of the functions performed or ordinarily performed by 
the wholesalers. The direct-buying retailer does not perform a wholesale selling 
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function, does not extend credit, does not invoice, and does not maintain the 
variety of goods which makes assembly of orders a problem and an expensive 
operation for the wholesaler. 

If it were not for the wholesaler performing the selling, credit evtension and 
other services, the manufacturer would have to try to do these things in order 
to supply the more than a million retail outlets of candy who cannot afford the 
variety and quantity to buy direct. If the manufacturer could perform these 
functions himself, he would have to include in his prices to the retailer the 
costs incurred. 

The fact is, that few, if any, manufacturers could perform these functions of 
the wholesaler in serving the independent retailers. Therefore, if he recognizes 
the importance of these independent retail outlets to the distribution system 
in the country, then he should recognize the importance of granting a functional 
differential to the wholesaler whom he looks to for the performance of these 
functions. 

We repeat, it would be impossible for most of the 800 manufacturers of candy 
to perform these functions. You can more readily appreciate this when you 
think of all the types of small stores and establishments which the wholesaler 
serves. They are too numerous to mention, but typical are the corner grocery, 
corner drugstore, cigarstore, filling station, candy store, theater, hotel con- 
cession, restaurant, office building stand, roadside stand, tavern, and amusement 
park. 

Even if a few large manufacturers attempted it, they would have to establish 
their own wholesaler branches in order to serve these hundreds of thousands of 
retail outlets. And to do so, it would cost the manufacturer far more than any 
differential which the manufacturer would be required to grant to the independ- 
ent wholesaler for the performance of such functions. 

It is not possible, of course, for most of the 800 manufacturers of candy and 
other confectionery to even contemplate such wholesale outlets of their own. 
Candy comes in such a large variety of kinds and different priced units that no 
manufacturer attempts to produce all types. Frequently a manufacturer will 
procuce only one type of 5-cent bar, or nothing but penny goods or fancy pack- 
aged goods. These firms could not maintain their own wholesale distribution 
function. And if it were not for the wholesaler, there would have to be con- 
siderable reduction in the number of candy manufacturers. This would result in 
a trend toward monopoly in the manufacturing field. 

Likewise, if the wholesaler was not available to sell and service the more 
than a million independent retail outlets, these retail outlets would not be able 
to secure the merchandise which they need. The retailers would, therefore, not 
be able to stay in business, and this would tend to throw all of the business into 
the hands of the direct-buying retailers, such as the large chains who operate 
their own warehousing and buying organizations. 

These chainstores could not satisfactorily serve the public. Today there is 
only one chainstore for each 12 retail outlets in the country, according to the 
United States Census of Business. These chains are mostly in the food, drug, 
and variety fields. Chains in these fields do not operate stores except in the 
thickly populated areas, and the public would be greatly inconvenienced if it had 
to depend upon the chainstore alone for its candy, cigarettes, and other items 
which are usually bought in small quantities and on impulse. 

Cooperative buying has helped some types of independent retailers to secure 
merchandise at prices comparable to the prices at which the chain competitors 
buy. particularly in the food and drug fields. But there are definite shortcomings 
in the cooperative buying setup as a source of retailer supplies. The main diffi- 
culty is that the wholesale selling function is eliminated by the cooperative. 
And when this is eliminated, it eliminates a large variety of merchandise which 
has to be sold to the retailer. It is well known that the chainstore and the co- 
operative buy only the highly advertised or so-called demand items. Since this 
type of advertising can be done only by the large manufacturers, the elimination 
of the buying function would reduce the number of manufacturers to a few large 
ones who could engage in mass advertising and promotional programs. 

In the food and drug fields where the cooperatives and chains have assumed 
some of the warehousing functions of the wholesaler, the manufacturer has had 
to provide detail crews to service the display counters and render the merchan- 
dising aids which the wholesaler is prepared to render. The manufacturer ren- 
ders this function for the chain and co-op retailers at extra cost to himself: yet, 
he does not grant a differential to the wholesaler who performs this function for 
the hundreds of thousands of small retailers. 
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The wholesaler’s selling function, of course, varies between products and 
between types of wholesalers. Some types of wholesalers do not maintain a 
sales organization. But in the case of the wholesale candy and tobacco distri- 
butors who maintain salesmen calling on the retail trade and delivering the mer- 
chandise either at the time of sale or subsequently, there is salary or commis- 
sion equivalent to from 3 percent to 5 percent in sales cost. When I say from 
3 percent to 5 percent, I refer to the amount of commission usually paid to sales- 
men for selling candy. Most wholesalers pay a different rate of commission on 
other types of merchandise which run into large dollar volume. But in the case 
of candy, a recent survey by our association reveals that the cost of maintaining 
candy salesmen on the road ranges from 3 percent to 5 percent commission or 
equivalent. We repeat that this is a cost which the chains and cooperatives do 
not have. 

There are other costs for the manufacturer besides that of selling in serving the 
chains and cooperatives. I refer to the cooperative advertising function and the 
extension of credit. 

With respect to advertising, many manufacturers provide an advertising allow- 
ance of from 2 percent to 5 percent for use by the retailers in local newspapers 
and radio advertising. The chainstores and the cooperative grocers are able to 
benefit from this advertising allowance because of the large number of retail 
units they control in a particular market. The wholesaler and his customer, the 
independent retailer, are deprived of this advertising allowance. Yet, they per- 
form a parallel function of bringing the merchandise to the attention of the con- 
sumer through multiple displays in every area in which the consumer finds him- 
self, on a far broader basis than the chainstores. This is because of the greater 
number of retail outlets. 

The chain and cooperative are thus granted a discriminatory differential for 
the promotion of a manufacturer’s product simply because the nature of the 
wholesaler and independent retailer does not permit them to utilize such adver- 
tising allowances in newspaper space. It would seem logical therefore that this 
one item alone would justify the functional differential which we’re asking that 
the manufacturer be required to give to the wholesaler. 

Another vital service the wholesaler performs is the extension of credit. This 
service is essential to the survival of the independent retailer. Very few retailers 
pay cash for all the goods which they purchase. One estimate is that the retailer 
buys 93 percent of his goods on credit, averaging over 18 days. It is pointed out 
also that 97 percent of the smalll retailers enjoy no mercantile or commercial 
credit rating. Thus, the wholesaler must take a blind risk in extending credit 
to these small retail firms. Despite his credit losses, he continues to extend such 
credit, and he saves the manufacturers from similar credit losses which would 
occur to him if the manufacturer were to sell these customers direct. 

We would like to add one more important reason for the maintenance of the 
wholesale-retailer type of distribution in this country. It is, to maintain the 
right of any American to go in business for himself. Many of the successful entre- 
preneurs of this country started out in a small shop or retail store, serviced by 
the wholesaler distributor. Most of the large chainstores’ founders were orig- 
inally one-man operators, and it has been the heritage of the American people 
that a man had a right to go in business for himself, to succeed or fail. Many 
of them do fail. But many of them succeed. And it is a fundamental of our free 
enterprise system that a man has a right to go into business for himself. 

We submit that if the tendency toward the large supermarkets continues, 
encouraged by an advantage in price, this right will not be available to the Ameri- 
can citizen. 

It is recognized that to build and stock a supermarket type retail establishment 
today requires a capital of a half a million dollars or more. The growth of the 
supermarket has been encouraged by the advantages which the direct-buying 
retailers have had over the small independent retailers. Not only are they able 
to buy at prices lower than the independent retailer pays to the wholesaler, but in 
many cases their large mass buying power enables them to obtain illegal dis- 
criminatory prices, even lower than those which the wholesaler pays. Since the 
dismissal of the Automatic Canteen Case and the weakening of the Robinson- 
Patman Act by the loophole revealed in the Standard Oil of Indiana decision 
regarding good faith, the discriminatory pricing practices of suppliers have 
grown steadily worse in many fields. 

It is unreasonable to expect that the independent retailer can compete with 
the retail prices of the chainstore when his supplier, the wholesaler, is charged the 
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same price as the chainstore; yet, the wholesaler has to perform functions in 
servicing the independent retailer which the chainstore does not have to render. 
Thus, the chainstore can in many ways undersell the independent retailer and 
make it more difficult for the American individual who wants to go into the 
retail business for himself to succeed. 

We submit again that the function of wholesaling must be performed by 
someone for the benefit of the retailer, and in the case of the large mass buyer, 
some of these functions are performed by the manufacturers. However, the manu- 
facturer cannot perform them for the independent retailer. Yet, the manufac- 
turer does not make an allowance to the wholesaler when the wholesaler performs 
these functions for him. He should be required by law to do so. 

We need the many independent retail outlets to properly serve the economy of 
our country. In the distribution of confectionery they are essential to the 
maintenance of a large volume of sales. A Du Pont survey has shown that 83 
percent of candy is sold on impulse. Thus, the larger number of retail outlets 
in which candy is found—the larger is the potential sale. 

We believe that the manufacturers — the essentiality of maintaining 
the large number of retail outlets, and we believe that they would readily grant 
the functional differential to the wholesaler, as is already permitted under the 
law, except for the fear of pressures by the large mass buyers for comparable 
prices. We believe that the only way, therefore, to insure that the wholesaler and 
independent retailer receive the functional differential in price which they need 
and should have is to require the manufacturer to show such a differential in his 
prices where he sells both the wholesaler and the retailer direct. 

If the chainstores could supply all of the retail outlets the confectionery manu- 
facturer needs for the distribution of his merchandise, it would not be necessary 
to sell the wholesaler at all. However, I am sure that he would no more be willing 
to give up the wholesale-independent retail distribution of his products than he 
would the chain distribution. Yet, he cannot have his cake and eat it too. He 
must face the fact that he must either perform the functions which the whole- 
saler performs in serving the independent retail outlets, or he must grant a differ- 
ential making it possible for the wholesaler to perform these functions and do 
so at a price which will enable the independent retailer to compete with the chain 
retailers. 

We therefore appeal to this committee to act favorably on legislation to provide 
for compulsory functional differentials between wholesalers and retailers. 


Mr. Ropino. We have the statement by Mr. Chester Inwald, gen- 
eral counsel of the National Association of Tobacco Distributors. 

Is Mr. Inwald here ‘ 

Mr. Inwald, would you step up here? It is unfortunate that we 
cannot hear your statement and we want you to know that we ap 
preciate the very, very studied analysis that you have made with 
relation to this legislation. It has been very informative and helpful 
to the committee. We will include it in the record. If you wish 
to make just a very brief statement, we will be glad to hear you. 
We have just a couple of more minutes. 


TESTIMONY OF CHESTER INWALD, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF TOBACCO DISTRIBUTORS 


Mr. Inwaxp. If the chairman would please, I would like to sum 
up my remarks with a few brief comments. 

In listening to the witnesses testifying at this hearing, I was struck 
by the fact that the major of the objections to this bill were not 
objections as such to the legislation but rather to the Robinson 
Patman Act as such, 

I noted that the representative of the Department of Justice who 
spoke here pointed out that the effect of these measures under con- 
sideration would be to reverse the decision of the Supreme Court. in 
the Sugar Institute case. 
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Now just the other day I was reading an article by Fredrick Rowe 
in the Columbia Law Review, December 1957 issue, commenting on 
the evolution of the Robinson-Patman Act. He pointed out that 
the thrust and intent and effect of the Robinson-Patman Act was 
to reverse the decision of the Supreme Court in the Sugar Institute 
case. 

I note also that there is some conflict in the position taken by the 
Federal Trade Commission and that taken by the Department of 
Justice. Apparently the Federal Trade Commission believes, as 
elicited by the questions of this distinguished committee, that func- 
tional discounts based upon status are permissible but not mandatory 
under the law. 

The Department of Justice, however, believes that a functional dis- 
count based on status only is not permissible and says that every 
functional discount or alleged functional discount which is not truly 
a discount has to be either justified by a cost saving or represent a 
service performed by the buyer for the seller. 

Now this flies in the face of the General Foods case which, I be- 
lieve, I have quoted at some length in my prepared statement. 

I should like to point out that, as the Department of Justice rep- 
resentative pointed out, the administration of the Robinson-Patman 
Act is basically within the province of the Federal Trade Commis- 
sion. They are the people who have day-to-day handling of it. They 
recognized that functional discounts based upon status are at the very 
least at present permissible. We believe they are mandatory. 

An interesting point in this regard is the current issue of the Ameri- 
can Bar Association Journal. 

Mr. Roprno. There goes the bell. 

Mr. Inwaxp. That did it, but I would recommend a reading of the 
article by Professor Kief, the Washington editor in chief, in which 
he points out that one of the two best books written on the Robinson- 
Patman Act is that of Representative Patman in 1938. A reading of 
that book will show that Patman believes functional discounts are 
necessary and mandatory if we are to preserve our distributive system. 

I thank you very much for your patience. 

Mr. Roprno. Thank you, Mr. Inwald. 

(The statement referred to follows: ) 


STATEMENT BY CHESTER INWALD, GENERAL COUNSEL, NATIONAL ASSOCIATION OF 
Tospacco DISTRIBUTORS 


My name is Chester Inwald. I am a member of the firm of Hartman & 
Craven, attorneys at law, and I have been, for the past 5 years, general coun- 
sel to the National Association of Tobacco Distributors. The firm of which I 
am a member has represented this association, as well as others in the field 
of distribution of consumer commodities, for the past quarter of a century 
and I myself have, for the past 10 years, devoted much of my time in practice 
to problems arising out of the interpretation and enforcement of the provisions 
of the Robinson-Patman Act in the field of retail and wholesale distribution. 

I make this statement in support of H. R. 10304, H. R. 10805, H. R. 10999, 
H. R. 10640, and H. R. 11409 as all embodying needed and vital clarification of 
the status of functional discount pricing under the Robinson-Patman Act. 

Probably no field of antitrust legislation has given rise to as much vituperation 
as a substitute for reason as has the status of functional discounts under the 
Robinson-Patman Act. It is most regrettable to note the manner in which staid 
and respectable scholars have replaced logical analysis with passion and polemic 
when they come to deal with the question of pricing under the 1936 amendments 
to the Clayton Act. 
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It is my intention here to put aside, as well as any person can who speaks 
for clients with a highly articulated point of view, all partisan special pleading 
and to examine the origin and evolution of the doctrine of functional prices both 
before and at the time of the enactment of the Robinson-Patman Act in order to 
discover, if possible, what effect this law was intended to have upon functional 
discounts. I should also like to review the developments subsequent to 1936 in 
order to demonstrate why it is now necessary for this Congress to legislate in 
order to set forth anew the original purposes and intent of our national legis- 
lature with respect to functional prices. 

Prior to the enactment of the Robinson-Patman Act, it was recognized that it 
was well within the competence of the manufacturer to grant functional 
discounts to one class of customers while denying the same to others. In 
Mennen Co. v. Federal Trade Commission (CAA 2, 1923); 228 Fed. 774, cert. 
den. 262 U. S. 759), the Federal Trade Commission found the Mennen Co. guilty 
of a violation of the Clayton Act (prior to its amendment by the Robinson- 
Patman Act) and of the Federal Trade Commission Act because of its policy 
of granting greater discounts to wholesalers than it granted to retailers. It 
found a further violation of law in that the Mennen Co. classified a cooperative 
buying association as a retailer rather than a wholesaler. On appeal to the 
Circuit Court of Appeals, the order of the Federal Trade Commission to cease 
and desist from these practices was reversed and the case dismissed. In the 
course of its opinion the court stated: 

“We have no doubt that the Mennen Co. had the right to refuse to sell to 
retailers at all, and if it chose to sell to them that it had the right to fix the price 
at which it would sell to them, and that it was under no obligation to sell to 
them at the same price it sold to the wholesalers. It did not discriminate on 
one and the same scale of prices. And it did not discriminate as between whole- 
salers but sold to all wholesalers on one and the same scale of prices. There 
is nothing unfair in declining to sell to retailers on the same scale of prices that 
it sold to wholesalers, even though the retaiers bought or sought to buy the same 
quantity the wholesalers bought. 

“In conclusion it ought perhaps to be said that we have not been unmindful 
of the fact that the Mennen Co. in classifying purchasers into two groups, those 
of wholesalers and retailers, placed in the group of retailers a class of mutual 
or cooperative corporations which purchased in large quantities the Mennen 
products. These mutual or cooperative corporations, it is admitted, consist 
solely of the retailers in the same line of trade; the stock being held exclusively 
by retailers. The fact that these individuals, admitted by the counsel for the 
Federal Trade Commission to be retailers, see fit for their own convenience to 
organize themselves into a corporation which they constitute their agent for 
purchasing purposes, does not change their character, or the character of their 
purchases, and convert them into wholesalers. 

“Whether a buyer is a wholesaler or not does not depend upon the quantity 
he buys. It is not the character of his buying, but the character of his selling, 
which marks him as a wholesaler, as this court pointed out in Great Atlantic 
Pacific Tea Co. v. Cream of Wheat Co., supra (227 Fed. 46). A wholesaler 
does not sell to the ultimate consumer. Mutual or cooperative concerns are 
buying for themselves to sell to ultimate consumers, and not to other ‘jobbers’ 
or to other ‘retailers.’ The nature of the transaction herein involved is not 
altered by the fact that they make their purchases through the agency of their 
corporation. For some purposes a corporation is distinct from the members 
who compose it. But that distinction is a fiction of the law, and the courts 
disregard the fiction whenever the fiction is urged to an intent and purpose 
which is not within its reason and policy. And in such a case as this the 
fiction cannot be invoked. The important fact is that the members of the 
corporation are all retailers who buy for themselves to sell to the ultimate 
consumer. The Mennen Co, is within its rights in classifying them as retailers.” 

To the same effect, see National Biscuit Co. v. Federal Trade Commission 
((CAA 2d, 1924) 299 Fed. 733, cert. den. 266 U. S. 613); 8S. S. Kresge v. 
Champion Spark Plug Co. ((CAA 6th, 1925) 38 Fed. 2d 415): South Bend Bait 
Co. (4 F. T. C. 335 (1922), order rescinded F. T. C. Ann. Rep. 199 (1924)); 
Baran y. Goodyear Tire and Rubber Co. ((S. D. N. Y. 1919) 256 Fed. 571). 

It is recognized by the commentators generally that one of the significant 
purposes in the passage of the Robinson-Patman Act was to bolster the position 
and reinforce the validity of functional discounts as granted to proper service 
distributors performing a function in the distributive economy (see Zorn & 
Feldman, Business Under the New Price Law (1937) especially at pp. 171-178). 
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The Robinson-Patman Act itself was clearly and overtly labeled as an antiretail 
chain measure and in a Federal Trade Commission report to Congress in 1934 
the proposed legislation was so described and defined. (F. T. C. Final Report 
on the Chain Store Investigation, see S. Res. 224, 70th Cong., Ist sess., 69 Con- 
gressional Record 7857 (1928); Zorn & Feldman supra at pp. 51-56; Rose, The 
Right of a Businessman to Lower the Price of His Goods, 4 Vanderbilt L. Rev. 
(1951), 221, at pp. 236-237). 

The menace created by the retail chain and other large-scale retailers to the 
continued existence of the small outlet (which menace under present marketing 
conditions has increased rather than decreased) made it necessary for Congress 
further to amplify the then current protections afforded under the law to the 
small retailer. As has been observed above, one of these protections was the 
right of the manufacturer to recognize functional classes. That right, how- 
ever, under prior law was discretionary and not mandatory with the manufac- 
turer. The effect of the passage of the Robinson-Patman Act was to establish 
the fact that, under certain circumstances, where the customer of the buyer 
was injured in his competition with another buyer, functional discounts were 
no longer a matter of discretion with the manufacturer but mandatory under 
the law. Such is indicated by the legislative history of the Robinson-Patman 
Act. 

In viewing the legislative history of the Robinson-Patman Act as it pertains 
to functional discounts, most scholars have not been able to divorce their 
emotional attachments and preconceptions from the problem at hand. Thus 
it has become a commonplace for opponents of the measures under consideration 
to blandly assert that, in 1936, Congress originally considered, but rejected, a 
provision in the law that would have made functional discounts mandatory. 

Even so keen and astute a foe of the Robinson-Patman Act as Frederick M. 
Rowe has recently inferred that a mandatory functional discount provision was 
originally contained in the original language of the law (57 Columbia Law 
Rev. 1059 at p. 1068) only to be removed by Congress when the bill was reported 
to the floor of the House of Representatives for passage (id. at pp. 1072-1073). 
Mr. Rowe, who was of counsel to Standard Oil Company of Indiana, in the 
recent Supreme Court case (26 U. 8S. Law Week, p. 4111) in which it was held 
by a 5-to-4 bare majority of the Supreme Court that a seller may disregard 
functional classes in establishing discriminatory prices in order to meet equally 
low prices, whether lawful or not, of a competitor, should know better than to 
create such inferences. Most opponents of this proposed legislation, however, 
are not aware of the true state of facts and mouth this argument without a 
proper appreciation of the legislative history involved. 

The Patman bill, as introduced and reported out of the House Judiciary 
Committee in 1936, contained language retaining the original discretionary 
character of the functional discounts. The bill as reported to the floor of the 
House carried a proviso, as subparagraph 1 to section 2 (a), which read as 
follows: 

“That nothing herein contained shall prevent or require differentials as 
between purchasers depending solely upon whether they purchase for resale 
to wholesalers, to retailers, or to consumers, or for use in further manufacture; 
for the purpose of such classification of customers as wholesalers or jobbers, 
or retailers, the character of the selling of the purchaser and not the buying 
shall determine the classification, and any purchaser who, directly or indirectly, 
through a subsidiary or affiliated concern or broker, does both a wholesale and 
retail business shall, irrespective of quantity purchased, be classified (1) as a 
wholesaler on purchases for sale to retail dealers only, not owned or controlled, 
directly or indirectly, by the purchaser; and (2) as a retailer on purchases 
for sale to consumers” (H. Rept. No. 2287, 74th Cong., 2d sess. (1986), p. 1). 

In the House Committee report it was specifically stated that functional dif- 
ferentials “do not give rise to the competitive evils at which the bill is aimed, 
while to suppress such differentials would produce an unwarranted disturbance 
of existing habits of trade” (House report supra at pp. 8 and 9). This provision, 
in the course of passage through Congress, and the corresponding provision in 
the Senate bill (see 80 Congressional Record, p. 6428 (1936)) were deleted and 
the conference committee reported the law out substantially in the form as en- 
acted and in effect. No reasons were assigned for the deletion of these pro- 
visions either in the House or in the Senate and only an oblique reference to 
these deletions is contained in the remarks of Representative Utterback, who 
headed the House conferees (see 80 Congressional Record, p. 9416). 
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What inferences then may be drawn from the failure of Congress to include in 
the Robinson-Patman Act a provision permitting discretionary functional dis- 
counts? That Congress intended to prohibit all functional discounts by such de- 
letion is patently absurd. It has been observed that this bill was originally 
introduced for the purposes of curbing retail chain operations and that func- 
tional discounts to straight line wholesalers were one of the most effective 
methods available prior to the act for curbing the predatory competition of the 
retail chain. Clearly an act intended to benefit the retailer would not start out 
by depriving him of one of the few protections he previously had. (Shniderman, 
The Tyranny of Labels—a Study of Functional Discounts Under the Robinson- 
Patman Act (1947) 60 Harv. L. Rev. 571 at pp. 586-588.) 

We might infer, however, that the deletion of this proviso left the law in the 
condition it found it, to wit: functional discounts were discretionary, but not 
mandatory. This too will not bear scrutiny. ‘The deleted proviso was nothing 
more than a codification of the then existing law (see cases cited supra). It 
did no more than sanction discretionary discounts. If the purpose of the proviso 
was to leave the law in its then current state, then the deletion of that same 
proviso could not be said to have had the same effect. The deletion of the 
functional discount proviso from the Robinson-Patman Act must, therefore, 
have resulted in some change. Such change could only be in the direction of 
making mandatory the granting of functional discounts in certain circumstances. 
Those circumstances are indicated in the text of the statute. The wording of 
the law must be construed as making functional discounts mandatory where 
the failure to grant such discounts causes injury to competition between sellers, 
purchasers or “customers of either of them” (15 U. 8S. C. A., see. 13). 

An analysis of the cases and the authorities will bear this out. 

It is recognized that where a discount is granted to retail purchasers and 
denied to wholesale distributors, such discount is discriminatory even though 
the two classes of purchasers do not compete directly with each other (Morton 
Salt Co. v. Federal Trade Commission (1948) 334 U. 8S. 37; Elizabeth Arden v. 
Federal Trade Commission (C. C. A. 2, 1946) 146 F. 2d 132, cert. den. 331 U. 8. 
806; C. F. Sauer Co. (1941) 33 F. T. C. 812; Lifesavers Corp. (1941) 34 F. T. C. 
1941). The reason for this is clear in the statute. As explained by an authority 
in the field: 

“Section 2 (a) of the Robinson-Patman Act states that a price discrimina- 
tion between purchasers is illegal if it injures competition ‘with any person who 
either grants or knowingly receives the benefits of such discrimination or with 
customers of either of them.’ By the precise wording of the statute the word 
‘either’ refers both to the original seller and to his customer. If injury can be 
shown to competition between customers of either of these individuals an orig- 
inal price difference, even though charged to noncompeting customers may be 
called illegal. Clearly it was this interpretation of the statute that the Commis- 
sion adopted in holding that where the difference was not justified by cost sav- 
ings, a retailer should not receive a lower price than a wholesaler selling the 
retailer’s competitors (Bartenstein, Functional Discounts under the Robinson- 

-atman Act, 4 Washington and Lee L. Rey. (1947) 121 at p. 133). 

To the same effect see also the complaint of the Federal Trade Commission in 
B. F. Goodrich Co. (docket No. 5677), issued July 8, 1949; Cats Paw Rubber Co. 
(EF. T. C. docket No. 5828), complaint issued November 7, 1950, order to cease 
and desist March 6, 1951, finalized October 3, 1953. 

By the same token the grant of an excessive functional discount to a wholesale 
distributor enabling the wholesale distributor to sell to his customers at less 
than the price at which the direct buying retailers can sell to consumers is like- 
wise discriminatory in that it prevents a purchaser from competing with another 
purchaser’s customers. (Standard Oil (Indiana) Co. (1945) 41 F. T. C. 268, 
modified 43 F. T. C. 56, modified and affirmed, sub nom, Standard Oil v. Federal 
Trade Commission, 173 Fed. 2d 210, reversed and remanded on other grounds, 
340 U. S. 231, recertified to the Federal Trade Commission, January 18, 1954, 
1954 CCH Trade Cases, par. 67,727; new findings 49 F. T. C. 923, vacated 233 F. 
2d 649; cert. granted 352 U. S. 950 circuit court affirmed January 27, 1958, 26, 
U.S. Law Week 4111.) 

The decided cases, therefore, held that the failure to recognize a functional 
class as in the Morton Salt case or the grant of excessive recognition to such 
class as in the Standard Oil case are both bad as a matter of law. In the 
Morton Salt case the failure to recognize a functional class was evidenced by 
the grant of a discount to a direct buying retailer and the failure to give those 
discounts to direct buying wholesalers. 
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The same principle applies when a retailer is granted a discount ostensibly 
reserved for wholesalers. Thus in Sherwin Williams Co. (1943) 36 F. T. C. 
25, one of the correspondents, Lowe Bros. Co., granted one of its distributors 
a wholesaler discount for 80 percent of his business although 50 percent of that 
business was done at retail. The Federal Trfade Commission ordered this re- 
spondent to cease granting wholesaler discounts on products sold at retail and 
in that same proceeding approved functional discount procedures adopted by the 
parent company, Sherwin Williams Co., which required its distributors to present 
them with invoices showing the proper proportion of their business as whole 
salers and their business as retailers. (See Shniderman, 60 Harv. L. Rev. supra 
at 593, commenting on 36 F. T. C. 25). Similarly in Albert L. Whiting (1938) 26 
F. T. C. 312), the Commission specifically sanctioned a jobber discount where 
true wholesaler services were rendered (26 F. T. C. supra at 317). 

The foregoing cases show that the principal question to which the Federal 
Trade Commission will direct itself is whether the grant or failure to grant 
functional or trade discounts results in an injury to competition on either the 
primary level (competition between sellers of the product—see Muller v. Federal 
Trade Commission ((CCA 6, 1944) 142 Fed. 2d 511); Samuel H. Moss Inc. 
v. Federal Trade Commission (CCA 2, 1946) 155 Fed. 2d 1016) ; Midland Oil Co. 
v. Sinclair Refining Co. ((D. C. 111, 1941) 41 Fed. Supp. 486) ; on the secondary 
level (competition between purchasers of the merchandise, see Bruce’s 
Juices, Inc. v. American Can Co. ( (1947) 330 U. S. 748); or on the tertiary 
level of competition between the customer of one purchaser and another 
purchaser, see Krug v. International Telephone & Telegraph Corp. ((D. C. N. J. 
1956) 142 F. Supp. 230). For a general discussion of these concepts see Eaton, 
Price Discrimination (American Law Institute, 1952) page 45. 

The failure to grant a functional discount is itself an injury to competition 
where the seller restricts the class of his purchasers and thereby requires that 
some merchants (the small retailers usually) must acquire his products of 
others than the seller at a higher price than their competitors (the large re- 
tailers) can acquire it of the seller directly. Where a seller establishes a 
uniform price policy and agrees to sell to all persons regardless of their func- 
tion who are willing to pay the price, he cannot be said to have discriminated 
in price or injured competition. Since any competitor may apply to him for 
merchandise and since his price is the same to all, the sole injury to competi- 
tion arises from the nature of the competitive processes itself. This indeed 
was the situation in Bird & Son, Ine., ((19387) 25 F. T. C. 548), where the 
Federal Trade Commission dismissed an action claiming that the seller granted 
discriminatory prices on the grounds that all purchasers had equal opportunity 
to buy at the prices set forth. 

Similarly in Welch Grape Juice Co. vy. Frankfort Grocery Co. ( (Ct. of Com- 
mon Pleas, Pennsylvania, 1989) 36 D & C 653), the court dismissed a counter- 
claim against the plaintiff under which it was alleged that the plaintiff sold 
at one price to both wholesalers and retailers and that the small retail grocery 
who purchased of the wholesaler was required to buy at a higher price than 
the large retailer who purchased directly of the manufacturer. The court 
stated at page 666: 

“Although the price at which the individual retailer may purchase plaintiff's 
products from a wholesaler is, therefore, different from the price at which a 
chainstore purchases the same products from plaintiff, we do not believe that 
the Robinson-Patman Act has been violated. It must be remembered that any 
retailer may purchase directly from the plaintiff at the same price as the 
chainstore.” 

The normal situation in the United States, however, is not as posited in this 
case. It has been authoritatively stated that almost 70 percent of America’s 
manufacturers accord functional discounts (Dun & Bradstreet reported dated 
October 17, 1950, annexed as exhibit A to respondent’s brief, Champion Spark 
Plug Co. F. T. C. docket No. 3977, cited at footnote 23, in a monograph by 
Jerrold G. Van Cise entitled “Functional Prices,” prepared for delivery before 
the section on antitrust law, New York State Bar Association, January 24, 
1957). With respect to the 30 percent who do not grant functional discounts, 
it is the standard practice for these manufacturers to pick retailers to whom 
they will sell directly on a selective basis which may or may not be arbitrarily 
arrived at. Of course, some very few of these manufacturers may offer to sell 
to all retailers indiscriminately. In such case neither retailer nor wholesaler 
would have a valid complaint. If the small retailer can purchase from the 
manufacturer at the same terms that the large retailer can purchase and, 
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having that ability, deliberately purchased of the wholesaler, then discrimina- 
tion in price, if discrimination there be, would be of the retailer’s own making. 
He has alternatives and he chooses to buy of the wholesaler at the higher price. 
Under such circumstances he cannot complain that the manufacturer has dis- 
criminated against him. However, where the manufacturer arbitrarily chooses 
only certain retailers and certain wholesalers to whom he will sell, then this 
manufacturer, by his own act, has created discrimination. The freedom of 
choice is denied the small retailer who must perforce buy of the wholesaler at 
what necessarily is a higher cost for the merchandise than that paid by the 
retailer. 

Under such circumstances the failure of the manufacturer to allow a func- 
tional discount to his wholesale customers which would enable them to compete 
with direct buying retailers is, as such, a violation of the law and the converse 
of the situation in the Standard Oil case where the excessive grant of a func- 
tional discount by a manufacturer permitted his wholesale customers’ purchasers 
a competitive advantage over his direct-buying retail customers. If it is illegal 
to establish a price policy that favors indirect buyers over direct buyers, as in 
Standard Oil, it must follow that it is equally a violation of law to establish 
a price policy as here, that favors direct buyers over indirect purchasers. 

That the manufacturer is responsible for the prices that his customers charge 
their customers is set forth not only in the Standard Oil case, but in the very 
early decision of the Federal Trade Commission in Kraft Phenix Cheese Oorp. 
( (1937) 25 F. T. C. 537) where the Commission stated that a retailer who pur- 
chases respondent’s goods from jobbers and wholesalers is considered by the 
Commission to be a purchaser within the meaning of the Robinson-Patman Act 
as well as retailers buying direct. This is especially so where the seller recog- 
nizes the retailer’s buying through jobbers as customers by personally soliciting 
them and by making effective its price policies and schedules as applied to them. 

“A retailer is nonetheless a purchaser because he buys indirectly if, as here, 
the manufacturer deals with him directly in promoting the sale of his products 
and exercises control over the terms upon which he buys” (id., at 546). 

A similar decision is found in Lugor, Ltd. ((1940) 31 F. T. ©. 658) and, in 
the early part of this year, the Commission issued a complaint against Ronson 
Corporation (docket No. 7066, Feb. 19, 1958, count II of the complaint at p. 7 
through 10 thereof) in substantially the same language as in the Phenix and Luxor 
cases. It is therefore apparent that the Federal Trade Commission to this day 
recognizes, at least under certain circumstances, the responsibility of a manu- 
facturer under the Robinson-Patman Act to sell to wholesalers at such prices 
as do not discriminate against nondirect buying retailer. 

Nor can it be said that recent cases and comment effectively cast doubt upon 
this principal. The case of Klein v. Lionel Corp. ((C. C. A. 3, 1956) 237 F. 2d 
13), stands for nothing more than the proposition that a retailer to whom a manu- 
facturer does not sell may not sue because of a single-price policy maintained by 
the manufacturer for both wholesalers and direct-list retailers. Broad language 
in the lower court opinion to the effect that there is no discrimination against 
the wholesaler who must purchase at the same price as the direct buying retailer 
(138 F. Supp. 560, 564-5) was not adopted in the opinion on appeal and the case 
has subsequently been cited only for the proposition that a retailer who purchases 
of a wholesaler is not a purchaser from the manufacturer, under the statute. 
(cf. Baim & Blank, Inc. vy. Philco Corporation (D. C. E. D., N. ¥., 1958) 148 F. 
Supp. 541 at 543.) The better reasoned lower court decisions agree with the 
statement of the court in the Krug case (142 F. Supp. at 235), to the effect that : 

“* * * there can be no doubt that a violation of section 2 (a) may occur when 
a manufacturer sells his products to a retailer at a lower price than that charged 
to a wholesaler whose customers compete with the retailer. * * * Certainly, one 
of the well-known purposes of the Robinson-Patman amendment to the Clayton 
Act was to protect wholesalers from discriminatory concessions given by manu- 
facturers to retailers whose size and volume of sales lead to a bypassing of the 
wholesaling function.” 

It is respectfully submitted that selling to some retailers (but not to others) 
at the same price as to wholesalers is, in itself, discriminatory since it fails to 
take into account a most significant element in the wholesaling function—the 
saturation distribution of the manufacturer’s product. 

Only the small nondirect buying retailer offers the facilities for pinpoint 
distribution and market saturation. The larger retail aggregates (such as 
chainstores, discount houses, supermarkets, and the like) offer comprehensive 
varieties of merchandise at widely separated geographical areas. The small 
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retailer, on the other hand, offers a specialized variety of merchandise in a 
closely knit network covering the country. And it is this closely knit network 
which manufacturers depend upon to stimulate interest in new brands and 
to sustain demand for older products. That this is so is demonstrated by the 
fact that promotion of new brands is done primarily through the small re- 
tailer. The larger entities will not stock a brand until it has demonstrated 
its effectiveness and saleability in the common market place. Unpopular and 
new items can be found only on the shelf of the small retailer. 

And yet, it is a fact that the small retailer cannot afford to maintain the 
comprehensive variety of specialized items he must stock and store in order 
to render this vital service to the manufacturer. One factor alone enables 
him to keep in business—the wholesale distributor who, by the character of 
his selling makes the small retailer viable. 

The vast majority of retail outlets are severely undercapitalized. They 
require frequent service and constant turnover of their inventory. The whole- 
saler, by regularly and frequently canvassing their needs, by extending credit, 
by rotating their stock, by advising on new merchandising techniques, keeps 
open this indispensable channel of distribution for the manufacturer. 

That the character of the wholesaler’s buying may be indistinguishable from 
that of the integrated retailer is wholly immaterial in defining function. Mass 
distribution is dependent not on the character of the buying but rather on the 
character of the selling. It is this factor in distribution which the report 
of the Attorney General’s National Committee To Study the Anti-Trust Laws 
(p. 201 et seq., see especially footnotes 241 and 242) overlooks in criticizing 
the Federal Trade Commission’s adherence to a “character of the selling’ test 
for functional discounts. 

The grandly obiter dicta contained in Commissioner Howrey’s opinion in 
Doubleday and Co., Inc. ((Sept. 2, 1955) docket No. 5897), though it does 
allow for some consideration as to the character of the buying in assessing 
functional discounts, does not negate the impact of earlier cases. It is more- 
over of interest to note that, though not important to the determination of the 
ease, his portion of the opinion of Commissioner Howery was endorsed by no 
other Commissioner and specifically repudiated by the concurring opinions of 
Commissioners Gwynn and Secrest. 

In passing, it should be noted that the Federal Trade Commission has re- 
pudiated sub silentio the questionable doctrine contained in Doubleday less 
than a year after its promulgation, by its decision in General Foods ( (1956) 
docket No. 6018), wherein it stated at pages 6 and 7 thereof : 

“Over the years in the chain of distribution from the producer to the ulti- 
mate consumer, various groups have come into being, each having a particular 
status and performing its particular function. Familiar examples are whole- 
salers and retailers. Prices to these groups take into account their status 
and the part they play in distribution by virtue of that status. Character- 
istically, the members of each group compete with each other but not with the 
members of a different group. 

“The law permits the seller to pay for services or facilities furnished in the 
resale of goods. If he elects to do so, however, the payments must be in 
aceordance with the terms and conditions laid down in section 2 (d). To 
hold that the rendering of special services ipso facto gives him a separate 
functional classification would be to read section 2 (d) out of the act.” 

It is, therefore, submitted that where the manufacturer depends upon the 
character of the wholesaler’s selling and where the manufacturer denies some 
retailers the opportunities of direct purchase while granting the privilege to 
other retailers, functional discounts must be held to be mandatorily required 
by the Robinson-Patman Act. 

Leading commentators have recognized that the Robinson-Patman Act makes 
functional discounts mandatory in situations of this kind. Bartenstein in the 
article cited supra points out (4 Washington L. Rey. at pp. 123, 
that: 

“* * * There was no doubt that the Robinson-Patman Act was concerned 
with the effect of price discrimination at customer levels and that functional 
discounts were required to accord with its provisions. [Emphasis supplied.] 

“Since the act primarily had been aimed at chain retailers, it was suspected 
that prices charged retail chainstores should correspond to prices charged inde- 
pendent retailers unless a difference can be justified by cost savings. The same 
was true of mail-order houses, department store, and consumer cooperatives— 
despite the fact that all these forms of mass distribution frequently incorporate 


125 passim } 
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both wholesale and retail functions. In selling a customer acting both as a 
wholesaler and a retailer in his reselling activity, the seller was felt to be under 
some form of obligation to apportion the discounts in a manner corresponding 
to actual function.” 

It is thus clear that the purpose of H. R. 10304 and its companion measures 
is to definitively establish that the Robinson-Patman Act means what this 
learned commentator said it was intended to mean more than 10 years ago. 

Professor Bartenstein is not alone in his interpretation of the law with respect 
to functional discounts. John T. Haslett, former Principal Trial Attorney for 
the Federal Trade Commission points out in his article Price Discriminations 
and Their Justifications Under the Robinson-Patman Act of 19386 ((1948) 46 
Michigan L. Rev. 450 at 462) : 

“An inevitable issue is whether there may be price discrimination where 
wholesalers and retailers are sold at the same price. Customers of the whole- 
salers must necessarily in this situation pay a higher price for the article in 
question than retailers who purchase directly. While it is true that there is 
no difference in the seller’s own prices, the price difference which is important 
is that which exists between the competing retailers who purchase directly 
and those who purchase indirectly through the wholesalers. It is to be noted, 
however, that the order in the Morton Salt case leaves open this very type of 
situation. Thus, if sustained, the order may be authority for the proposition 
that the act does not apply to situations in which the seller grants the same 
price to wholesalers and retailers. The case of Bird and Son, Inc., appears 
to be authority to the same effect. 

“Tt is believed, however, that sellers who sell to both wholesalers and re- 
tailers at the same price must hold themselves out to accept orders from all 
retailers who seek to purchase directly and who compete with retail customers 
of the wholesalers. It is possible that the right to purchase directly from a 
seller in such circumstances may be a ‘service’ or ‘facility’ which under section 
2 (e) of the act, must be accorded on proportionately equal terms to all pur- 
chasers. Likewise, it may be that the act requires a seller to accept direct orders 
from all would-be direct purchasers where the result otherwise would be price 
inequality among such purchasers. Section 2 (a) of the Robinson-Patman Act 
provides: 

“«* * * nothing herein contained shall prevent persons engaged in selling 
goods, wares or merchandise in commerce from selecting their own customers 
in bona fide transactions and not in restraint of trade * * *, 

“The implication from this is that the statute does prevent a selection of 
customers where such selection is in ‘restraint of trade.’ Where a seller’s policy 
is an effort to realize favorable prices to large customers, it is probable that 
this favoritism, violating the spirit of the Robinson-Patman Act, is, for purposes 
of the act, in ‘restraint of trade.’ ” 

Summarizing the above quotation, it is Mr. Haslett’s view that a seller with 
a single price schedule violates the Robinson-Patman Act unless he is prepared 
to sell to all prospective purchasers, not only certain few selected large re- 
tailers. Legislative intent is always a difficult thing to fathom. Rarely can it be 
said with absolute certainty what was in the mind of Congress in enacting 
legislation—especially where the language of the law itself is ambiguous. Nev- 
ertheless, great weight is usually assigned to the opinion of the author of the 
law as to its meaning and intended scope of operations. 

In the area of functional discount pricing under the Robinson-Patman Act 
we are indeed fortunate that the author of the law, the Honorable Wright Pat- 
man has expressed himself in no uncertain terms as to the necessity for the 
manufacturer to grant a functional discount when he sells to both wholesalers 
and direct-buying retail entities. In the current issue of the American Bar 
Association Journal (vol. 44 No. 7, July, 1958), Prof. Arthur J. Keefe unequi- 
vocally states that Congressman Patman’s book is 1 of the 2 best works pub- 
lished to date on the Robinson-Patman Act. In that book, written 2 years after 
the passage of the law, Congressman Patman stated: 

“It is my opinion that illegal discrimination exists within the intent and 
provisions of the act when the price to two buyers, in competition directly or 
indirectly, is the same but the terms of the sale and/or delivery and/or the 
degree of service and promotional effort vary, to the competitive advantage of 
one customer over another; and it is my opinion further that a wholesale buyer 
performs definite and valuable services to the seller in the distribution of his 
product to smaller retailers, and is entitled to payment for such services in the 
form of a price differential or functional discount which recognizes the economic 
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value of the service of wholesale distribution. That this is not generally appre- 
ciated as the intent of the act is evidenced by the growing acceptance of the idea 
that when the price is the same to all there is no discrimination. A recent 
decision of the Federal Trade Commission in the Bird case adds the stamp of 
Commission approval, at least for the moment, to this latter concept. 

“To accept as a correct interpretation of the act that a seller may escape lia- 
bility by naming one price to all when he sells to both wholesalers and chains, 
on the broad surface theory that if the price is the same there can be no discrim- 
ination within the meaning, intent, and purpose of the act, opens a broad loop- 
hole through which unfair discrimination may run rampant. It opens wide the 
doors for many forms of indirect price discrimination in violation of the act. 
Those who proceed on that interpretation run the risk of a suit for triple dam- 
ages by any injured retail customer of a wholesaler who is undersold by a 
competing chain, when both the wholesaler and the chain are customers of the 
manufacturer and no provision for the necessary functional discount to whole- 
salers has been made. 

“The wholesaling function is one service which cannot be rendered on pro- 
portionally equal terms. Either it is rendered or it is not rendered. The evalua- 
tion of the service is not dependent upon the value of the customer, nor the 
value of his facilities, nor the size of the order. 

“The act does not compel a seller to sell to the independent retailer or his 
wholesaler if he elects to sell to the chain. He may sell only to the chain, or 
only to the wholesaler, or to both. If he elects the latter plan, the act intends 
to hold him liable if he fails to protect the wholesaler and the wholesaler’s 
customers where an indirect discrimination in price would otherwise result.” 
(Patman. The Robinson-Patman Act, What You Can and Cannot Do Under 
This Law (Ronald Press, New York, 1938) pp. 165-167 passim.) 

The fair implication, therefore, from the legislative history reviewed, the 
cases discussed and the commentators cited is that under the Robinson-Patman 
Act functional discounts are mandatory where the failure to grant such discounts 
results in an injury to competition on any level. 

Discrimination in price which affects retail competition has been held to vio- 
late the Robinson-Patman Act in the Morton Salt Co. case, the Standard Oil 
of Indiana case, the Krug case, the Cats Paw case as well as in other decisions 
discussed above. It has been noted that the Congress enacting the Robinson- 
Patman Act refused to make functional discounts completely discretionary with 
the seller while at the same time it affirmed the economic validity of such 
discounts. 

Unfortunately, the mandate of the law has been clouded over by judicial and 
administrative inaction during the past two decades. The lack of effective en- 
forcement has rendered nugatory the clear and convincing language of Con- 
gressman Patman in explaining the meaning and intent of the law he authored 
and fostered. The wholesalers and retailers discriminated against by this 
lack of viable enforcement find it difficult to redress their wrongs by the use of the 
private enforcement provisions contained in title 15, United States Code, section 
15. Their marginal nature and their utter dependence upon the manufacturer 
makes a hollow mockery of the treble damage section. 

Accordingly, it is submitted that the only method by which the Robinson- 
2atman Act may be invigorated and restored to its original force and effect, 
is by the enactment of a clarifying amendment embodying into positive law the 
interpretation that under the circumstances where the seller restricts the class 
or classes of his purchasers, a failure to grant a functional discount based upon 
the character of the purchaser’s selling is prohibited discrimination under the 
terms of the law. 

H. R. 10304, and its companion measures, does just that. These bills are not 
revolutionary in scope or character. They require that the 30 percent of Amer- 
ica’s manufacturers who do not do so, comply, as do the majority, with the 
original intendment of the law. Such a requirement is neither onerous nor 
unfair. It will cause no economic dislocation nor will it jeopardize any validly 
protected interest. I respectfully submit that, given the history and original 
intent of the Robinson-Patman law, this committee should give favorable con- 


sideration to the measures under discussion and report them out with the recom- 
mendation that they be enacted into law. 


Mr. Roprno. Counsel has statements which will be offered for the 
record. 


29150—58——-10 
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Mr. Harkins. Mr. Chairman, I offer for the record a comment by 
the Small Business Administration, Wendell B. Barnes, Administra- 
tor, in which he states, “I do not favor enactment of any of the 
captioned bills”; and a statement by the Secretary of Commerce, 
Sinclair Weeks, in which he states, “‘We oppose the enactment of these 
bills.” 

I also offer for the record the following statements : 

National Association of Electrical Distributors, New York, N. Y.; 
Tat Optical Laboratories, Inc., Waterbury, Conn.; Wholesale Sta- 
tioners’ Association, Washington, D. C.;'Toy Wholesalers of America, 
Washington, D. C.; the National Association of Tobacco Distributors, 
Arthur F. Schultz Co., Erie, Pa.; Monsalvage & Co. of Miami, Fla., 
Inc.; National Paint, Varnish, and Lacquer Association, Washington, 
D. C.; National Association of Food Chains, Washington, D. C.; Com- 
merce and Industry Association of New York, New York, N. Y.; 
National Association of Manufacturers; National Plant Food Insti- 
tute, Washington, D. C.; Kent-Coffey Manufacturing Co., Lenoir, 
N. C.; Cooperative Food Distributors of America, Chicago, I1.; 
Manufacturing Chemists’ Association, Inc., Washington, D. C.; the 
National Wholesale Hardware Association, Philadelphia, Pa.; and 
Institutional and Service Textile Distributors Association, Inc., Pater- 
son, N. J. 

(The statements are as follows :) 


SMALL BUSINESS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D.C., July 16, 1958. 


Re H. R. 10304, H. R. 10305, H. R. 10640, and H. R. 10999. 


Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN CELLER: Further reference is made to your letters of 
February 19 and March 3, 1958, requesting my views on the bills listed above. 

The captioned bills, which are identical, amend section 2 (a) of the Robinson- 
Patman Act to require sellers who are subject to the act to impose differentials 
in price as between purchasers in different functional classes. 

Under existing law a supplier may, at least in the absence of special circum- 
stances, follow a single-price policy for all his buyers, regardless of their status 
in the distribution system as jobbers, wholesalers, or retailers. He may, and 
commonly does, sell to chainstores at no higher price than he charges wholesalers. 
The damaging effect of this practice on small retailers who must depend upon a 
wholesaler is obvious. The price they pay for the goods is higher, in the amount 
of the wholesaler’s markup, than that paid by the chains with whom they 
compete. 

The effect of these bills is to require that a supplier, who sells to retailers as 
well as wholesalers, grant the latter what is commonly called a functional dis 
count to compensate for the distributive services rendered by them, such as ware- 
housing the supplier’s goods, breaking his shipments into small lots, assembling 
orders, extending credit to retailers, etc. The theory is that such a discount will 
enable wholesalers to reduce prices to their customers, thereby lessening the 
disadvantages suffered by small retailers in their competition with larger retailers 
who buy directly from the supplier. 

Unlike the quantity discount, the typical functional discount is not designed 
to reflect cost savings resulting from a particular transaction or type of trans- 
action nor even from the purchasing methods of a particular customer. It 
is essentially an estimate, based upon experience, of the economic advantages 
which the supplier expects to derive from a class of customers. When such 
a discount is offered to wholesalers, for example, every wholesaler is eligible 
for the full amount of it on every purchase, regardless of the frequency or size 
of his orders. 
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Since the functional discount is normally based on a long-range estimate 
of expected cost savings, rather than a computation of them, it is usually 
difficult to prove or disprove that a given allowance is actually commensurate 
with such savings. Indeed, the vagueness of this type of price differential 
has been provoked the criticism that it is a form of discrimination against 
retailers. 

Despite my sympathy with the objectives of the proposal contained in the 
captioned bills, I am compelled to question its practical value. If the price 
differentials referred to therein are to be construed as meaning the traditional 
functional discounts discussed above, disputes as to the sufficiency of allow- 
ances promise to be widespread, if not universal. The resulting confusion 
and litigation will offset such advantages as the proposal may have for small 
business. If the intent is to require some form of functional discount other 
than the traditional type, the bills are defective in failing to spell it out. 

For the foregoing reasons, I do not favor the enactment of any of the captioned 
bills. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 





THE SECRETARY OF COMMERCE, 
Washington, D. C., July 17, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request of February 
19, 1958, for the views of this Department with respect to H. R. 10304, H. R. 
10305, and H. R. 10640, and your request of March 3, 1958, with respect to 
H. R. 10999, identical bills “to reaffirm the national public policy and the pur- 
poses of Congress in enacting the Robinson-Patman Antiprice Discrimination 
Act entitled ‘An act to amend section 2 of the act entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914, as amended (U.S. C., title 15, see. 15), 
and for other purposes,’ and to clarify the intent and meaning of the aforesaid 
law by providing for the mandatory nature of functional discounts under certain 
circumstances.” 

We oppose the enactment of these bills. 

The Robinson-Patman Act does not now mention functional discounts. It, 
therefore, neither approves nor disapproves of them. Accordingly, their use 
in the distribution of merchandise from supplier to consumer has continued 
unabated since the passage of that act. 

The act’s failure to mention such discounts has not, however, meant that 
they were always outside its reach. Where they have been used in such a 
Way as to come within the prohibition of the act, the Federal Trade Commission 
and courts have not hesitated to apply it. 

This has occurred where the beneficiary of a lower functional price is in 
actual competition with other customers of the same supplier who pay a higher 
price—a situation which arises most frequently where a supplier sells in a 
single market to purchasers in two functional classes. If a favored purchaser 
sells outside his functional classification to potential or actual eustomers or 
purchasers not similarly favored, the latter may be injured by the lower func- 
tional price of the former and a violation of the act may be involved (FTC v. 
Ruberoid Co., 343 U. 8S. 470, 1951). 

This is because the act is aimed at price discrimination, which may injure 
competition with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them. 

The proposed legislation would involve an unsound departure from this ob- 
jective. It would not only continue to aim the act at such price differentials but 
would also, in the case of functional purchasers, aim it at price uniformity 
Which may injure competition with the person who fails to grant a differential 
or With a person who knowingly receives the benefit of such a failure, or with 
customers of either of them. 

This is an unsound departure because illegality would not be determined by 
any act or omission of the party charged with the offense. Instead, it would be 
determined by what a third person—the customer of the offender—did. There 
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would be no sure way for a supplier to keep out of trouble short of going out of 
business. The best that he could do to protect himself would be to maintain a 
constant and detailed watch or control over his customers’ resale activities. 

Under the Robinson-Patinan Act, as it now exists, the seller, himself, must in 
some way act contrary to the direction of the law to become involved in a 
Violation. For example, under 2 (a), there is no violation unless a seller 
charges two buyers different prices. A seller can, therefore, avoid a violation 
without going out of business by selling his merchandise to all customers at the 
same price. Under the proposed bills, however, there is nothing a seller could do 
absolutely to assure himself that he is in compliance except to go out of busi- 
ness. If he sells to everyone at the same price, he would be in violation if one 
or more customers, without his knowledge, resold merchandise at different 
functional levels. No matter what system of checks the supplier maintains over 
his customer’s resale activities—even if he maintains inspectors there through- 
out every business day—he never could be absolutely sure that his customer was 
not involving him in a violation. 

We are opposed to the proposal—not only because it embraces the novel con- 
cept of having one man pay for another’s conduct—but also because the seller, 
to protect himself as much as possible, must control his customer's business, 
This is indeed an odd thing to be found in the antitrust laws. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, Secretary of Commerce. 


NATIONAL ASSOCIATION OF ELECTRICAL DISTRIBUTORS, 
New York, N. Y., July 14, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Antimonopoly Subcommittee, House Judiciary Committee, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN CELLER: As executive director of the National Association 
of Electrical Distributors, I am writing to record the opposition of our mem- 
bership to H. R. 10304 and H. R. 10305 to amend the Robinson-Patman Act by 
providing for the mandatory nature of functional discounts, 

The National Association of Electrical Distributors includes among its mem- 
bers almost 1,100 wholesalers of electrical apparatus and supplies and appliances 
whose annual volume of business amounts to several billion dollars. 

This segment of the industry has, since enactment of the Robinson-Patman 
Act of 1936, wholeheartedly supported the principles of the act and continues to 
recognize the urgent necessity for its application and enforcement. All the 
members of the electrical wholesaling industry, along with all other business- 
men, regret only that the law, either through faulty draftsmanship or unclear 
technical interpretation, has generated widespread areas of confusion in selling 
and pricing practices. 

The members of this industry, who in fact comply with the requirements of a 
bona fide wholesaler by performing the legitimate wholesale functions of volume 
buying, warehousing, delivery, extension of credit and other actual wholesale 
functions, honestly believe that the value of these services to the manufacturer 
or supplier should be recognized in the compensation granted by the supplier. 

Because of these services—and the resultant cost savings to the manu- 
facturer—legitimate, full-functioning wholesalers are entitled to compensation 
which reflects the value of these services. Those who do not perform these serv- 
ices are not entitled to be compensated, in spite of the fact that they may 
gratuitously assume for themselves the title of “wholesaler.” 

In principle, therefore, our membership endorses the proposition that manu- 
facturers and suppliers should recognize the economic value of services per- 
formed by legitimate wholesalers. Our opposition to the specific measures be- 
fore your committee, i. e., H. R. 10304 and H. R. 10305, is based on the fact that 
these measures as drawn would not appear to correct abuses in this regard but 
would possibly aggravate them because of uncertainty in the language of the 
proposed amendment. 

Certain of these areas of confusion and uncertainty are— 

1. No indication in whose favor the differential must run. 
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2. No indication of the type and/or size these compulsory differentials 
must assume and no yardstick or criterion by which anyone can determine 
whether the “differential” is in compliance with the law. 

3. Absence of any guidance for the supplier to determine which goods 
sold are necessarily entitled to a wholesale discount. 

4. No definition or explanation of the term “owned and controlled by the 
purchaser.” 

5. No provision covering sales to other than “retail customers.” What 
about sales to contractors and other miscellaneous categories not specifically 
mentioned in the bill? 

The confusion generated by the vagueness of the proposed amendment may 
be sufficient to defeat its entire purpose and certainly would be sufficient to 
compound the confusion already existing in the business world in trying to 
comply with the Robinson-Patman Act. 

To base the definition of “function” entirely and exclusively on the “‘character 
of the selling of the purchasers” wouid probably render the legitimate whole- 
saler a very grave disservice. ‘There are those in our industry, as well as in 
all other industries, who determine their own classification or “function” by the 
arbitrary assumption of a name. 

Entrepreneurs who acquire a hat and a telephone classify themselves as 
wholesalers purely on the basis of sales to retailers. These self-styled whole- 
salers perform none of the services or functions of a true wholesaler. They 
incur none of the expenses associated with the wholesaling functions and are 
generally recognized as order-takers and nothing more. 

Under the provisions of the proposed amendment, based solely and exclusively 
on the fact that the order taker made sales to retailers, he is automatically 
entitled to insist on a wholesale discount and the supplier would be legally 
bound to grant it. This would yrant the order taker a very definite competitive 
cost advantage, against which the true wholesaler cannot complete. At least 
the direct buying retailer, if he decides to bypass the wholesaler, must himself 
incur the warehouse and other expenses normally borne by the wholesaler. 

By compelling differentials based only on type of resale, the amendment 
would stifle the legitimate wholesaler’s incentive to improve his distribution 
methods and encourage retail chains to establish their own manufacturing 
facilities. 

The disadvantages which would ensue from the enactment of this legislation 
would greatly outweigh hoped-for benefits. 

On behalf of the membership of the National Association of Electrical Dis- 
tributors and for the reasons I have tried to summarize in this letter, your 
committee is urged to disapprove enactment of this legislation. 

Very sincerely yours, 

ArTHuUR W. Hooper, Executive Director. 


TAT OpricaL LABORATORIES, INC., 
Waterbury, Conn., July 11, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House Office Building, Washington, D. C. 

Dear Srr: Thank you for your very prompt response to my request to appear 
before your committee on July 16-17 for the public hearing on the bill H. R. 
10304 and companion bills. Since time is too limited for my personal appear- 
ance, I’d appreciate the opportunity to present a written statement in behalf of 
this bill. 

Optical wholesalers, in addition to their regular duties of servicing and dis- 
tributing the products of manufacturers through the eye professions, have the 
additional responsibility of maintaining laboratories to fabricate prescriptions 
for glasses. Thus, we in our field are indirectly concerned with the eye health 
of the public. The independent optical wholesaler, therefore, is an important 
segment in our economy of today performing an essential function which results 
in more efficient visual aid for the public through professional channels or re- 
tailers. 

Mandatory functional discounts, as provided by bill H. R. 10804, are highly 
desirable to enable independent wholesalers in our field to provide efficient and 
economical distribution of optical products. Our professional customers would 











138 FUNCTIONAL DISCOUNTS 


not have the time to devote to patients if they were forced to buy direct or fabri- 
eate their own prescriptions. Each wholesaler, representing many manufac- 
turers, is able to service accounts far more economically and with convenient lo- 
eal facilities. 

We believe that the passage of bill H. R. 19204 would eliminate some of the 
evils of our industry. Our problems were pinpointed in recent resolutions to 
optical manufacturers by the Optical Wholesalers National Association. We 
present these as testimony and as an explanation of our position in favoring 
passage of the bill. recognizing of course that these resolutions were recom- 
mendations only of policy under present competitive conditions. 


Very truly yours, ati 


RESOLUTION APPROVED BY MEMBERSHIP OF THE OPTICAL WHOLESALERS NATIONAL 
ASSOCIATION, INC., RE DISTRIBUTION POLICY OF MANUFACTURERS 


Whereas present policies, or lack of policies, are creating a hardship on inde- 
pendent, complete-service laboratories which is not conductive to efficient and 
economical distribution, and 

Whereas it is stated in the membership qualifications of Optical Wholesalers 
National Association laboratories that they shall serve the professions only, 
earrying stock, assuming credit risks and providing complete laboratory facili- 
ties, including surfacing, finishing, and selling, and 

W'hereas such laboratory functions may be assumed by manufacturers but 
their costs cannot be bypassed, and 

Whereas there is an added value to ophthalmie products by independent laho- 
ratories rendering these services nearby at an adequate margin of profit to assure 
maintenance of quality standards so important to public health, and 

Whereas certain optical manufacturers by their distribution policy injure or 
destroy the competition of small-business laboratories which are dependent upon 
wholesale profits only, and 

Whereas certain manufacturers are indulging sales policies which discriminate 
against the one-profit laboratory, and 

Whereas the position of the Complete Service Laboratory is economically justi- 
fied in the optical industry : Therefore, be it 

Resolved, That the Optical Wholesalers National Association place before the 
manufacturers the foregoing facts, with the request that in the adoption or re- 
formation of sales policies they take into account the economic position of the 
complete service laboratory. 





RESOLUTION APPROVED BY MEMBERSHIP OF THE OPTICAL WHOLESALERS NATIONAT 
ASSOCIATION, INc., RE SELLING POLICY OF MANUFACTURERS 


Whereas certain optical manufacturers in certain areas are engaged in a pro- 
gram of selling to retailers and wholesalers at the same price, ignoring the 
functions of the independent optical wholesaler: and 

Whereas certain manufacturers in certain areas have available to them dis- 
tribution through independent optical wholesalers: and 

Whereas in certain areas such factors of price and direct distribution create 
an impractical competitive problem for independent optical wholesale distrib- 
utors: Therefore be it 

Resolved, That the Optical Wholesalers National Association oppose these 
practices of certain optical manufacturers in certain areas selling direct to 
retailers at the same price as to optical wholesalers, and hereby recommend 
to those manufacturers engaging in such practices that a functional discount 
be provided to the wholesalers and/or discontinue selling to retailers, 


STATEMENT OF Donatp S. Frey, CounseL, WHOLESALE STATIONERS’ ASSOCIATION, 
IN Support oF H. R. 10304 


I speak as legal counsel for the Wholesale Stationers’ Association, Inc., a 
43-year-old trade association. The Wholesale Stationers of America must be 
thought of as two groups of firms. One group consists of hetween 75 to 100 
wholesalers who concentrate on the distribution of office supplies and equipment 
to some 4,000 retail stationers throughout the country. The other group consists 
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of about 2,000 firms which (along with housewares, gifts, paper goods, ete.), 
concentrate on the distribution of school and art supplies, stationery, and 
sundries to all kinds of retail outlets, including stationery stores, variety stores, 
drugstores, grocery stores, newsstands, and the like. 

For purposes of the functional discount, both groups may be considered 
together. Both groups of firms are providing special service functions for the 
manufacturer and retoiler of office supplies and equipment, school and art sup- 
plies, stationery and sundries. These functions are: (1) The warehousing and 
stocking of these products in quantities larger than the local retailer can handle; 
(2) the promoting of the sale of these products on behalf of the manufacturer 
through catalogs, flyers, dealer training and supervision, ete.; (3) the selling 
of the products through salesmen calling regularly at retail stores; (4) the 
financing of retailer purchases, the handling of complaints, and many miscel- 
laneous services. 

Statistics on the annual dollar sales of those products through qualified whole- 
salers are difficult to determine, because the present United States Department 
of Commerce classification of wholesaler includes firms which sell products 
direct to consumers and not for resale. 

In recent years, many public groups have been engaged in profound economic 
and legal studies of the effects of functional discount pricing by manufacturers 
upon wholesalers. They concluded that if manufacturers continue to fail to 
grant functional discounts to wholesale distributors (when they simultaneously 
sell to certain selected retailers), then the American wholesaler and his inde- 
pendent retail customer have no substantial future in the American economic 
picture. They concluded that the Robinson-Patman Act forbidding price dis- 
crimination, by the logic of its terms, requires a manufacturer to grant functional 
disconnts to wholesale distributors where the wholesaler’s customer competes 
with direct-buying retailers. 

Despite the foregoing, manufacturers, in the main. do not grant functional 
discount to wholesale distributors and governmental enforcement agencies persist 
in treating functional discounts as nonmandatory. Believing that mandatory 
functional discounts are a hasic necessity for the future survival of the whole- 
saling pattern within the United States, both executive committees of our two 
wholesalers’ divisions of our association voted unanimously to support H. R. 
10304 as a bill which will go far to remove functional discounts frem the penum- 
bra area of fog, twilight and confusion which presently exists in the Robinson- 
Patman Act. 

The functional discount bill recognizes true wholesaler firms that are per- 
forming vital economic services for manufacturers, retailers, and consumers. 
The bill appreciates that dollar values to the public are added by each frnction 
in the distributive process and that each of the essential functions of distribution 
has to be performed by someone. Place. time and possession utilities are added 
to each product distributed by these wholesaler functions. Nine services per- 
formed by the wholesaler are: Financing of retailers. market research for both 
manufacturer and retailer. product planning and preparation. advertising and 
promotion, selling and sales management, transportation, storage and bulk- 
brenking, risk management and buying. 

tranting a functional discount under the Robinson-Patman Act has heen 
held to be leeal by both the Federal Trade Commission and by the courts of this 
country. However, most manufacturers take the position that the law does 
not require them to grant functional discounts to wholesalers. They advance 
the convenient but invalid argument that a one-price policy is by its very nature 
nondiscriminatory. This bill will clarify the present meaning of the Rebinson- 
Patman Act and conclusively stipulate that a funetional discount must he 
granted to wholesalers when the manufacturer does not sell to the independent 
retailer. The bill will go far toward encouraging small business and, to a marked 
degree, assure its survival. 


STATEMENT OF DoNALD S. Frey, Counser, Toy WHOLESALERS OF AMERICA, IN 
Suprort or H. R. 10304 


T speak as legal counsel for the Toy Wholesalers of America, a national trade 
association. The Toy Wholesalers of the United States comprise about 1,000 
firms which concentrate on the distribution of toys, games, and hobby materials 
to all kinds of retail outlets, department stores, toy shops, drug stores, news 
stands, stationery stores, and the like. 
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The Toy Wholesalers are providing special service functions for the manu- 
facturer and retailer of toys and games. These functions are: (1) the ware- 
housing and stocking of these products in quantities larger than the local retailer 
can handle; (2) the promoting of the sale of these products on behalf of the 
manufacturer through catalogs, flyers, dealer training and supervision, etc.; (3) 
the selling of the products through salesmen calling regularly at retail stores; 
(4) the financing of retailer purchases, the handling of complaints, and many 
miscellaneous services. 

Statistics on the annual dollar sales of these products through qualified whole- 
salers are difficult to determine, because the present United States Department 
of Commerce classification of “wholesaler” includes firms which sell products 
direct to consumers and not for resale. 

In recent years, many public groups have been engaged in profound economic 
and legal studies of the effects of functional discount pricing by manufacturers 
upon wholesalers. They concluded that if manufacturers continue to fail to 
grant functional discounts to wholesale distributors (when they simultaneously 
sell to certain selected retailers), then the American wholesaler and his in- 
dependent retail customer have no substantial future in the American economic 
picture. They concluded that the Robinson-Patman Act forbidding price dis- 
crimination, by the logic of its terms, requires a manufacturer to grant func- 
tional discounts to wholesale distributors where the wholesaler’s customer com- 
petes with direct-buying retailers. 

In the toy industry, manufacturers, in the main, are granting functional 
discount to wholesale distributors. Manufacturers are hindered frequently in 
not knowing what firms are true wholesalers. Believing that functional dis- 
counts are a basic necessity for the future survival of the wholesaling pattern 
within the United States, our membership is in favor of H. R. 10304 as a bill 
which will go far to remove functional discounts from the penumbra area 
of fog, twilight and confusion which presently exists in the Robinson-Patman 
Act. 

The functional discount bill recognizes true wholesaler firms that are per- 
forming vital economic services for manufacturers, retailers, and consumers. 
The bill appreciates that dollar values to the public are added by each function 
in the distributive process and that each of the essential functions of distribu- 
tion has to be performed by someone. Place, time and possession utilities are 
added to each product distributed by these wholesaler functions. Nine services 
performed by the wholesaler are: Financing of retailers, market research for 
both manufacturer and retailer, product planning and preparation, advertising 
and promotion, selling and sales management, transportation, storage and bulk- 
breaking, risk management and buying. 

Granting a functional discount under the Robinson-Patman Act has heen 
held to be leval by both the Federal Trade Commission and by the courts of this 
country. However, some manufacturers take the position that the law does 
not require them to grant functional discounts to wholesalers, or that the same 
discounts ean be granted to government agencies or to chain stores or large 
retailers. They advance the convenient but invalid argument that a one price 
policy is by its very nature nondiscriminatory. This bill will clarify the present 
menning of the Robinson-Patman Act and conclusively stipniate that a fune- 
tional discount must be granted to wholesalers when the manufacturer does not 
sell to the independent retailer. The bill will go far toward encouraging small 
business and, to a marked degree, assure its survival. 


STATEMENT OF ArTHUR F. Scnuttz, PRESIDENT, ARTHUR F. ScHvurtz Co., 
Erte, Pa. 


My name is Arthur F. Schultz. I am president of Arthur F. Schultz Co., an 
electrical appliance wholesaling and retailing organization, in Erie, Pa. I pre- 
sent this statement in support of H. R. 10304 and its companion bills. 

For several decades, T have heen onerating in western Pennsylvania. There, 
I have raised my family of four children and they, in turn, are bringing up 
theirs which, collectively, are much larger than mine. My membership in the 
industry’s group that comprises those who have been associated with our trade 
50 vears or more is indicative that I have passed the half-century mark in the 
business world. 


: 
: 
: 
: 
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Thus, I can assert without qualification that I have seen, experienced and 
encountered every favorable and diverse element that has contributed to the 
upgrading or downgrading of the economic standards of a typical American 
community. 

By typical I means a community where the citizenry is fully conscious of its 
duties and obligations—where each person worships in accordance with his own 
persuasion; where participation in civic and community endeavors is a mark 
of good citizenship; where sedulous efforts are made to provide children with 
satisfactory educational facilities; and, where encouraging those, who so desire, 
to embark upon a commercial venture or business career is the aim of the 
aspiring citizenry. In the aggregate, these characteristics epitomize the heart- 
beat of what we proudly consider as the American way of life. 

This concept or precept of American opportunity is patently the envy of less 
fortunate humanity throughout the world and has uplifted the American stand- 
ard of living by offering every citizen the opportunity to utilize facilities 
which—while mere luxuries only a generation ago—today constitute basic neces- 
sities in every family’s pattern. 

No more striking example of this truism is evident than in the field of elec- 
trical appliances where phenomenal technological progress, coupled with nation- 
wide availability, has placed these wares within the reach of people of average 
income. It was not too long ago when it seemed that the doors to endless and 
golden opportunities were being unlocked in the electrical appliance business for 
industrious Americans to take caleulated risks and engage in marketing these 
products. It is to the ever-lasting credit of the ambition and diligence of many 
Americans who availed themselves of these attractive openings to become 
“bosses” on their own volition. The initial success of these pioneers of our 
business horizon has become legion. But akin to the scourge of the locust, 
these fortright businessmen have and continue to be wiped out at a merciless 
pace. 

In the main, to what is this process of attrition attributed? As an electrical 
wholesaler and retailer, I can aver without a scintilla of doubt that it has been 
caused primarily by the price disparity and inequity which prevails in the acqui- 
sition of the product from the manufacturer or supplier. It simply resolves 
itself as follows: when the competitor of my customer acquires the branded, 
well advertised and, for all practical purposes, presold appliances at several 
percentiles lower, then regardless of the sedulousness, or proficiency of my 
customer, he is—to use the colloquialism—behind the 8 ball even before he starts. 

The Main Streets of many communities like mine are gradually hecoming 
ghost towns. Certainly, this blight does not speak well for a nation that 
boasts about equality of opportunity. 

As a small-business man who is exceedingly active in community life, as a 
father of four children and a grandfather of more than a dozen, intent upon 
safeguarding and providing for my offspring the opportunities that were mine, 
I plead most devoutly for favorable action on the bills under consideration. 
Affirmative action by this committee will mark not only a giant step forward 
but. an enlightened step toward buttressing the equality of opportunity as con- 
ceived by the founders of this great Nation. 


STATEMENT BY MERLIN B. MONSALVATGE, PRESIDENT, MONSALTVATGE & COMPANY 
or Mramt1, INC. 


My name is Merlin B. Monsalvatge. I appear before you in a dual capacity 
as president of Monsalvatge & Co., Inc., a wholesaler of tohacco, confectionery, 
and allied products, and as a vice president of the Florida Tobacco Dealers 
Association. 

I came from the relaxed clime of the hospitable State of Florida to tell you 
whv I, sneaking from a small southern businessman’s point of view, ardently 
believe that the economic survival of small-business men—in whatever side of 
the Mason-Dixon line they reside—is in dire jeopardy. 

Mv family has been engaged in this kind of business for over 90 years. T can 
recall my father during his lifetime telling me how Key West, my birthplace 
and the birthplace of our business, paid more taxes to the Federal Government 
than did the whole State of Florida and T can remember him telling me of the 
time when the taxes on the goods we sold in our business alone, produced more 
Federal taxes than did Miami, Fla. 
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I moved to Miami as a young fellow, where I have spent the greater portion 
of my life. I have watched blood, sweat, and tears—coupled with independent 
drive and initiative—transform a sandy wasteland into the most famed vacation 
spot in America today. I have seen countless independent businessmen leave 
what seemed like a far more secure future up North to set up hundreds of small 
retailing enterprises down South. Likewise, I have observed an ever-increasing 
number of the Nation’s senior citizens come to Florida and establish small 
commercial ventures to help them live out their twilight years in useful and 
worthwhile endeavors. 

These small retailers—struggling, hard-working businessmen who represent 
the very mainspring of our industrial economy—have always depended upon 
the wholesaler to service them with countless numbers, sorts, and varieties of 
commodities during every hour of each business day. They have looked to the 
wholesaler to shoulder a share of their financial burden by asking for and being 
granted credit accommodations. Wholesalers have always recognized that help- 
ing to finance the small retail store has been a responsibility which they have to 
gear themselves to accept. 

But in the South, as in most sections of these United States, wholesalers must 
stand by helplessly as one by one of their customers—the small independent 
retailer—falls by the wayside. What has caused the virtual strangulation of 
this potent channel of distribution? 

The answer is not complex. It does not require the wisdom of an economist 
to realize that the integrated retail sellers, those corporate supermarkets, dis- 
count houses, chains, and bulk-buying department stores—have been granted a 
favorable and blatantly unfair price position by the manufacturer or supplier. 
We, in the South, hold great store in the spirit of fair competition. We believe, 
unalterably, in the American tradition of fair play. 

The very “bigness” of these integrated retailing entities tends to cloud the 
vital service performed by the small independent retailer. Due to the almost 
universal practice of blanket advertising of nationally branded products, most 
of these items are, in effect, presold to the consumer who is then made favorably 
disposed to purchase them if they are readily available and on hand when the 
impulse to buy arises. The small retailer, scattered in a vast network within 
easy reach of every member of the consuming public, provides that ready avail- 
ability essential to sustain a national demand for the product. That same 
wholesale-retail network also provides the springboard from which the manufac- 
turer may launch market testing experiments in distribution as well as the 
introduction and promotion of new brands he desires to set before the consuming 
public. 

Certainly, the manufacturer knows this. 

Certainly, the manufacturer is also cognizant that the bulk-buying retailer also 
performs certain important services for him. L 

My purpose here is not to decry competition. Let competition prevail but 
let it be in a climate of fairness to all. Let the integrated retailer compete with 
the small independent merchant, but let us make certain that both these retailing 
units compete according to the rules of the game. Placing the small independent 
retailer in an untenable price position from which, no matter how vigorous his 
initiative, he cannot extricate himself is not in keeping with our tradition of 
fair and equal opportunity to all. 

Favorable action on H. R. 10304 and its companion amendments to the Robin- 
son-Patman Act will guarantee every enterprising merchant that the rules of 
fair and equal competition shall exist—for the small independent retailer as well 
as the “giant” merchant. Today, this situation does not prevail: with your 
favorable action, it can become a reality. 


STATEMENT OF THE NATIONAL PAINT, VARNISH & LACQUER ASSOCTATION 


The National Paint, Varnish & Lacquer Association is a trade association with 
headquarters in Washington, D. C., representing approximately 1,500 manufac- 
turers of paints, varnishes, lacquers, and related products. Collectively, they 
account for about 94 percent of the total dollar volume of the industry. 

The great majority of the members of the association are classified as small 
business. Distribution is vital to them for expansion and development and, 
in order to reach consumers, they sell through established outlets. They cannot 
afford to maintain their own distribution centers. 
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There are very few exclusive paint wholesalers in the United States, the 
total would not exceed five. In practically every city, however, there are rea- 
sonably large paint distributors, who are both wholesalers and retailers and 
maintain a sales force to sell to other retailers, painting contractors, builders, 
maintenance men, institutions and others. These are the traditional distribu- 
tors in the paint industry. The wholesaler-retailer in the paint industry serves 
as the manufacturers’ representative in his established area. He is the only 
source of distribution for the small paint manufacturer to reach the wide variety 
of retail outlets selling paint and related products. Such outlets include paint 
glass and wallpaper stores, hardware dealers, building supply dealers, lumber 
dealers, farm equipment dealers and others. There are more than 150,000 retail 
stores selling paints. 

The paint, varnish, and lacquer industry is an important segment of the chemi- 
calindustry. Through research, hundreds of new products have been introduced 
and new ones are in a constant stage of development. Many paint products are 
designed for specific use on certain surfaces. 

This means that there must be constant dealer traini 


ling conducted by the manu- 
facturer and distributor. The wholesaler-retailer also assists other retailers in 
store displays, 


merchandising, advertising, and supplies paints on short notice. 
The retailer is thereby able to operate with lowest possible inventory. The 
wholesaler also extends credit. 

The system of distribution through wholesaler-retailers in the paint industry 
has worked satisfactorily for all parties concerned. The dealer receives helpful 
services, such as product and sales educating and merchandising. The consumer 
receives the best possible value and selection from a wide variety of coatings 
and colors for the job to be done. 

In many areas, it would be physically impossible for a manufacturer to supply 
dealers direct. Particularly in rural areas, the retailer is best served under 
the present system. His wants, and those of his customers, are met promptly. 

The requirements of the bills proposed would impose a terrific hardship on 
paint manufacturers. They would mean the inspection of books of a distributor, 
analyzing sales, cause endless bookkeeping and accounting problems and tend to 
destroy the good relationship which now exists between the manufacturer, 
wholesaler and retailer. 

The end resnit of such legislation would be endless confusion and ultimately 
lead to discriminatory evils the bills are intended to prevent. The required polic- 
ing would be an invasion of personal rights. 

The paint industry was the first to set up a code of ethics and all members 
of the association are required to abide by its principles. The association coop- 
erates fully with retail paint organizations and provides them valuable services. 

The proposed legislation to amend the Robinson-Patman Act are not only unde- 
sirable but inimical to the interests of the paint industry and the dealers and 
distributors it serves. 

It is our earnest recommendation that the antitrust committee vote against 
the proposed measures. 





STATEMENT BY WALLACE N. Frnt, Vice PRESIDENT, NATIONAL ASSOCTATION OF 
Foop CHAINS, WASHINGTON, D. C. 


The National Association of Food Chains, representing 215 food chain com- 
panies in the United States hereby expresses its opposition to H. R. 10304 and 
Hl. R. 19205. These and other similar bills would negate the basic philosophy 
of the Robinson-Patman Act that suppliers should sell at the same price to all 
customers except for differences which are justified by factors related to the 
sellers’ business such as differences in the cost of manufacture, sale, or delivery. 

H. R. 10304 and H. R. 10305 would abandon this basic philosophy. They would 
require that a special “functional” discount be given by manufacturers to busi- 
nesses which are designated as “wholesalers.” Although the discount is called 
functional, the bill. in determining what is a wholesaler, would ignore the actual 
functions performed by the buyer in the distribution process, and would deter- 
mine the classifiention on an arbitrary basis limited solely to the sales character- 
istie. Such establishment of mandatory favored treatment based on uneconomic 
distinctions would encourage other groups to seek special privileges for their own 
benefit at consumer expense. 

Tt is illogical, unfair. and contrary to the publie interest to provide that some 
organizations which perform all the traditional functions of the wholesaler but 
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sell at retail must pay a higher price than other organizations which sell at 
wholesale. Food chains purchase from suppliers in quantities which are fre- 
quently as large or larger than those of wholesalers. This merchandise is re- 
ceived, stored, broken into smaller shipments, and delivered to retail outlets 
in a manner paralleling the functions of the independent wholesaler, the volun- 
tary chains, or the cooperative. Sellers should not be compelled by law to grant 
discounts based not upon differences in their costs, or upon the services rendered 
to them by the buyers, but upon wholly artificial considerations, 

The establishment of a special discount to a favored class, not justified by 
any cost saving, could serve only to increase the cost of food to consumers through- 
out the United States. The discount to wholesalers must be offset by higher 
prices to others. The food chain net profit margin of 1.40 percent’? is so low that 
there is no room for absorption of higher merchandise costs. The only alterna- 
tive would be higher prices to consumers. Food chains have provided leader- 
ship in operating efficiency for many years in the food field, therefore it is 
to be expected that increases in food chain prices would immediately be followed 
by proportional increases in the prices charged by all other food distributors. 
This would result in the placing of a tremendous burden on consumers in order 
to provide a subsidy for wholesalers. 

In 1934 food chain gross margins averaged 24% percent. In 1956 their 
gross margins averaged 19% percent. This improvement provided consumers 
with a savings in 1957 of nearly $1 billion on food purchases made through chains. 
Similar improvements by voluntary and cooperative chains and by the unaffi- 
liated wholesaler-retailer setup may have contributed another $1 billion annnally 
to a better consumer food standard of living. These improvements have resulted 
from the free competitive system of distribution—a system which these bills pro- 
pose to change by applying a system of uneconomic subsidies to be paid for by 
consumers each time they purchase the most basic necessities of life. 

The similarity of functions performed by chain food distributors and progres- 
sive wholesalers, voluntaries, and cooperative groups is marked. Both perform 
their retail ont'ets a comparable series of services. Such services. in addition to 
“breaking bulk,” may include some or all of the following: establishment of a 
common retail store name and identifying color; use of joint advertising to 
feature special and regular values; provision of accounting services; supplying of 
experts to assist in merchandising, training of personnel, store planning and 
layout; development of standards of performance. FEfficient performance of 
these services has established the basis for low-cost food distribution in the 
United States. Performance of a needed function or service is the only sound 
economic justification for compensation to the wholesaler or any other segment 
of the distribution system. 

To provide by law for special favor treatment of one serment of this highly 
competitive industry on an artificial basis and is disregard of functions performed 
would be unjvst, discriminatory, and an annual multimillion dollar disservice 
to the consumers of the United States. 


ComMMERCE & INDUSTRY ASSOCIATION OF NEW YoRK, 
New York, N. Y., July 16, 1958. 
Re mandatory functional discounts. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee. 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: Commerce & Industry Association of New York, 
Inc., representing some 3,500 business firms in this area, is opposed to both the 
principle and the detail of H. R. 10305, 10304, 10999 and similar legislation which 
would compel by law the imposition of price differentials in sales to different 
classes of customers. 

While price differentials or functional discounts may be desirable and even 
essential to a seller from a marketing viewpoint under certain circumstances 
and his right to employ them should be preserved, it is entirely another matter, 
and a very objectionable one, to compel that they be granted. 





1 Operating Results of Food Chains in 1956, Prof. Wilbur B. England, Harvard Bureau 
of Business Research. 
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In addition to being unsound in principle, the bills concerning which you are 
conducting hearings today, are so vague and indefinite as to be virtually impos- 
sible of compliance and enforcement. 

In cases of customers serving in the dual capacities of wholesaler and retailer, 
the burden would be imposed on the seller to determine just how much of such a 
customer’s purchases are to be allocated to each facet of his business so that 
the price differential may be applied properly. 

Many manufacturers sell to all their customers at a uniform price so as to 
avoid prying into any individual’s business and many customers prefer to pay 
one price rather than inform a seller of the details of their operations. Still 
other customers who act in a dual capacity are unable at the time of purchase 
to state how much of the product will be resold through each distributive process, 

The legislation requires the seller to police his sales, but does not indicate 
how that is to be accomplished. Nor does it tell how to evaluate the facilities, 
operations, and distributive functions of each customer; how to determine 
changes in these elements from time to time; what standards are to be applied 
in establishing the differential for each functional class; how many classi- 
cations are to established; or to what extent he must examine into the com- 
petitive effects of any newly invoked differentials on various areas of competi- 
tion. 

The reason for such silence is obvious—the answers are virtually impossible 
of legislative formulation. Under such circumstances the burden placed upon 
the seller hecomes arbitrary, unjust, and overwhelming. The net result might 
be a cessation of direct sales from the large producer to the small retailer, a 
consequence patently undesirab'e on its face. 

Commerce & Industry Association urgently recommends your committee’s 
rejection of this legislation and requests that this communication be included 
in the record of the hearings you are conducting currently. 

Sincerely yours, 


Wrm1iaM Zucker, Secretary. 





STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS RELATIVE TO 
MANDATORY FUCTIONAL DISCOUNTS 


The National Association of Manufacturers appreciates this opporunity to 
present, on behalf of its more than 21.000 members, its findings and views 
with regard to certain proposals before this subcommittee which seek to substi- 
tute mandatory pricing and marketing policies for the voluntary practices under 
which the goods of producers now flow to the consumers of the Nation. 

While the membership of the association is composed primarily of companies 
engaged in manufacture, it includes many firms devoted to the distributive 
process, inclInding wholesalers and jobbers, retailers, marketing services of many 
types, advertising and related service agencies. Moreover, each manufacturer 
has a sales force and a marketing problem. 

It should be noted also that approximately 88 percent of our member firms 
employ fewer than 500 persons and therefore may be considered as small busi- 
ness under the commonly accepted definition. One-quarter of our members 
employ 50 or fewe~ employees: one-fifth emnloy 51 to 100; nearly one-quarter, 
101 to 250 and one-seventh, between 250 and 500. 

The advancement and improvement of the marketing system, to the end 
that efficiencies will be continuously introduced into the distribution of goods 
as well as in the production process, is among the major economic objectives 
of this association. The views expressed here, in fact, are arrived at with the 
assistance of our marketing committee, 1 of 11 standing policy committees, con- 
sisting of some 350 marketing executives from all sizes and types of industry, 
including service firms. 

Intro?uetion into Congress of the above-named bills and announcement of 
these public hearings have been received with considerable concern on the part 
of our member companies. Although all of the implications of the sue¢vested 
legislation cannot be foretold, it seems clear that such a law would immediately 
and drastically disrupt the pricing mechanism through all levels of distribu- 
tion, and probably would force structural changes in established methods of dis- 
tribution. 

It is apparent that the proponents of such proposals have not weighed the 
impact of their ideas upon the marketing methods of literally thousands of 
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other companies—manufacturers, wholesalers, jobbers, brokers, retailers—in 
other industries or merchandise fields. 

To those familiar with the varied systems of distribution within the business 
complex, each tailored to the special market problems of the particular indus- 
try, company or even product line, the proposals have among others these 
glaring faults, which will be dealt with in this statement : 

i. Because of inherent operational impracticalities, they would confuse and 
disrupt established pricing patterns throughout the distribution system, from 
manufacturers to the final point of sale. 

2. They would result in certain financial injury to some members of. all 
classes of distributors, including those whom the proposals ostensibly are de- 
signed to protect. 

5. They would artificially stimulate sudden changes in marketing patterns by 
injured firms, probably resulting in more injury for those whom the bills are 
intended to assist. 

4, They would tend to forestall, temporarily at least, development of new 
modes of distribution which tend to lower costs of distribution. 

5. They would result in many instances in higher prices to consumers, both 
through the added cost of compliance and through elimination of those cus- 
tomary discounts from which consumers now benefit. 

6. They are contrary to the whole thesis of the Robinson-Patman Act, which 
was to promote efficiencies within the distribution system and to insure that 
savings from such efficiencies will be passed on the ultimate consumer. 

These bills, identical in content, would amend section 2 (a) of the Robinson- 
Patman Act to provide for mandatory and varying price discounts to be given 
by sellers to their customers according to their classification as wholesalers, 
retailers or consumers. Failure to grant such differentials would be considered 
2s a price “discrimination” under the act, although the bills do not suggest 
the amount of such differentials. The proposed amendment declares that “the 
character of the selling of the purchasers, not the buying, shall determine the 
classification” of the customer. Finally, the bills provide that ‘‘any purchaser 
who sells both at wholesale and at retail shall, irrespective of quantity pur- 
chased, be classified (1) as a wholesaler on purchases for sale to retail 
customers, not owned and controlled by the purchaser; and (2) as a retailer 
on purchases for sale to consumers.” 

Thus, in the space of 100 words, at least 2 radical new concepts would be 
introduced into the American marketing system. The proposal that distributors 
be classified according to “the character of the selling of the purchasers, not 
the buying’ is as much as to say that he will be classified according to the 
nature of his customer, rather than to his own known function in the market 
place. Next, by eliminating volume as a basis of price (if it be so intended, for 
the language of the bill is subject to interpretation) the proposed law would 
deny legally the existence of a business function which the distributor may be 
performing in actuality. The difficulties which will flow from these anomalies 
are more fully discussed below. 

Upon their introduction these bills were presented by their sponsor as offering 
to “protect the independent merchant in the competitive race for survival.” It 
was asserted that because certain manufacturers sell products to retailers at 
the same prices as quoted to wholesalers, other retailers who buy the same 
goods through wholesalers necessarily must pay more for their merchandise 
and hence, presumably, are unable to set competitive prices for the ultimate 
consumer. 

The assumption that neither the cost to the smaller retail purchaser nor his 
consumer price will be competitive is not necessarily correct. The situation as 
cited erroneously assumes that, somehow, the cost of the wholesale function has 
been eliminated by the larger purchaser. For, regardless of the pattern of dis- 
tribution, goods moving from producer to consumer must undergo the wholesal- 
ing function of warehousing, inventory control, and other handling to the con- 
sumer. These functions may be performed by the producer, by an independent 
wholesaler or by the retailer—but they must be performed. 

It cannot be concluded that, because a retailer buys direct from the producer, 
he gains a pricing advantage per se over the retailer who makes his acquisition 
from a wholesale distributor. The direct-buying retailer has no pricing advan- 
tage without a cost advantage, and his cost of handling quantity purchases—a 
wholesaling function—may equal that of the independent wholesaler. Only if, 
through efficiencies of his own making, he is able to conduct such operations at 
less cost than the competing wholesaler, does he benefit by his dual capacity. 
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Certainly, if he does so benefit, he should not be penalized for his efficiencies, 
for ultimately such savings are passed along in whole or part to the consumer. 
Thus, the whole direction of the proposal is against the grain of our distribu- 
tion system, the basis of which is to get more goods to more people at the lowest 
possible prices. 
Apart from this fundamental defect, the bills are generally bound, in the long 
run, to do certain injury to many segments of the wholesaling and retailing 


services, aS well as to manufacturers, and to confront them all with an im- 
possible operating situation. 


IMPRACTICALITIES AT THE PRODUCER LEVEL 


Under these proposals industrial marketing men would be faced with pricing 
problems which would vary from industry to industry depending upon the par- 
ticular distributive pattern of the industry. 

Considering first those industries where products move in the traditional 

i pattern to an independent wholesaler and thence to the retailer, a complication 
arises among wholesalers who have several classes of customers. They fre- 
quently maintain their own retail outlets; they supply independent dealers and 
they serve consumers who are not necessarily individuals, but volume purchasers 
such as institutions and businesses not buying for resale. 


The manufacturer, 
accustomed to a single wholesale discount, now must establish at least a two- 


price system for his customers. One price would be assigned to that proportion 
of the purchase intended for resale to the independent retailer. A second price 
would be applied to that portion to be sold through the wholesaler’s own outlet, 
or to the quantity which the wholesaler expects to sell in volume for institutional 
or business use (assuming quantity discounts still would be legal within fune- 
tional classifications). 

Further, the manufacturer must establish such a two-price system, all differ- 
ent, for each of his wholesalers, for each normally would sell varying portions 
of his purchases to retailers or consumers. Such proportions for each whole- 
saler also could be expected to vary from time to time. 

Each producer presumably would be responsible further for policing his sales, 
an activity which, if practical at all, could be carried out only at considerable 
cost and certainly with a deteriorating effect on good manufacturer-dealer rela- 
tions. The obvious question also may be raised as to how either the manufac- 
turer or the wholesaler may be expected to determine in advance the correct 
proportions of such expected sales. 

Finally, in industries where no functional price differentials have been cus- 
tomary, the bills would require new, mandatory differentials as between whole- 
salers and retailers. In so doing, however, the seller now must insure that his 
action does not injure competition among manufacturers of his own industry; 
among the wholesalers whom he serves, or among the retailers who are customers 
of such wholesalers. This committee may wish to consider how such a manu- 
facturer may protect himself against Robinson-Patman Act violation in instances 
where a discount may be considered as injuring competition in one field or an- 
other. Certainly, such a seller would not be allowed the defense of cost justifi- 
cation, for a functional discount is unlike a quantity discount. 


IMPRACTICALITIES AT THE WHOLESALE LEVEL 


At the wholesale level the first apparent result of such compulsory pricing 
methods would be to prohibit producers from granting customary discounts to 
any wholesalers on any portion of his purchase which he might sell to either 
a volume consumer or through his own retail outlets. 

This is most readily seen when applied to the oil jobbing industry. Some 
jobbers traditionally have operated their own gasoline stations, in addition to 
serving as a wholesealer to independent stations. Others frequently may be 
required to operate an outlet for a limited period while seeking a new owner. 
At the same time, they normally sell at wholesale prices to such large-quantity 
consumers as farmers, truckers, construction companies, and commercial con- 
sumers. Such jobbers immediately would be required to pay a higher price, 
except on that portion of their volume which would be resold to their independ- 
ent dealers. It is interesting to note that, in this instance, there could be many 
losers—the wholesalers, the farmers, and the industrial users—and, of course, 
the customers of those forced to pay the higher prices. 








148 FUNCTIONAL DISCOUNTS 


The highly varied pattern of distribution in the food industry presents an- 
other example of the operational problems inherent in these measures. Here 
we find wholesale grocers who may own and operate a chain of retail grocery 
stores and at the Same time sponsor other individually owned retail stores which 
purchase groceries from their sponsor and operate as voluntary chains. Also, 
there are cases where retailers cooperatively own a wholesale warehouse which 
they operate, and from which they purchase groceries. Many of the latter co- 
operatives are sponsored by farm groups, church organizations, and other large 
representatives of American citizens. 

In the case of the corporate chains, they would, of course, be precluded from 
receiving any wholesale discount, which is the intent of these bills. The whole- 
saler who may operate stores, like the gasoline jobber, presumably would lose 
his wholesale discount on that portion of merchandise assigned to such seif- 
owned chains. He also would lose his discount on sales to such big-volume pur- 
chasers as hospitals, county poor homes, and other public and private instivu- 
tions of all kinds. 

In the case of the farm and other cooperatives, they would not be eligible to 
receive any wholesale discount and must dispose of their warehouse or go out 
of business because of their inability to compete with the customers of inde- 
pendent wholesalers who receive a “functional discount.” 

Regardless of the line of merchandise, many other wholesalers may be elimi- 
nated as the manufacturer, seeking to avoid pricing complexities, concentrates 
his marketing among large retail chains. There also may be expected a parallel 
movement among large retailers to “integrate backwards,” acquiring their own 
manufacturing facilities and eliminating still more wholesalers. 


IMPACT ON RETAILERS AND CONSUMERS 


There is little question but that the radical shifts in pricing and marketing 
methods at the primary points of distribution would result in price increases 
to the retail customers of all those penalized by loss of discounts. 

The legislation would have its desired effect of eliminating established whole- 
sale discounts for chain food, drug, cooperative, and other stores, with immedi- 
ate price advances in this area of the economy. The same would apply also to 
those larger retailers, including conventional department stores, who are direct 
buyers of many lines of merchandise, as well as to those mass retailers operat- 
ing as so-called discount houses. 

Little long-range protection is provided for the small, independent retailer who 
is the supposed beneficiary of the bills. Their larger, stronger competitors would 
be stimulated to find ways to overcome the loss of their regular discount. One 
method, as indicated above, would be the establishment of manufacturing sub- 
Sidiaries confronting the independent with even more aggressive competition. 

Manufacturers, exercising their right to choose their customers, also would 
tend to concentrate to a greater extent upon sales to large retailers and chains, 
cutting off the supply of national brands to wholesalers and their independent 
store customers. This would be particularly damaging to the small retailer who 
normally considers the national brand merchandise as his chief profit line. 

Customers of mail-order sellers, those who patronize the discount retailers 
of the large metropolitan areas, and institutional buyers would be expected to 
share in the loss of discounts through higher prices for their purchases. 


LITIGATION, PRICE-FIXING POTENTIALS 


Apart from the operational and financial injuries to various segments of the 
distribution system, these proposals have many faults both in draftsmanship 
and concept. 

The failure to define “wholesaler,” “retailer,” and “consumer” other than by 
the function of their customers would lead to certain litigation. The failure 
to provide guidelines, either generally or specifically, to the size of the manda- 
tory differential suggests easy circumvention of the law. These are examples 
of the loose'y drawn nature of the measures. 

Further, although the failure to establish discounts may be defined as discrimi- 
nation, it may not stand as unlawful discrimination where substantial injury 
to competition does not exist. 

Correction of some of these faults would present even more insoluble prob- 
lems, for they would lead Federal agencies directly into a program of market 
control and price fixing. Establishment of a system of defined standards for 


’ 
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price differentials, for example, would require some determination of cost allow- 
ances, markups, and fair profit margins. It is not unreasonable to note that 
effective administration would require a control agency no less complex than 
that established for the procurement of defense items, running the whole gamut 
of procurement regulations, costing principles, and price redetermination or 
renegotiation between seller and buyer. 

We believe this legislation to be contrary, in fact, to the intent of the Congress 
which enacted the Robinson-Patman Act and of those people who labored to 
make it workable. 

The very first proviso under the act declared: 

“Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered.” [Emphasis added. ] 

Amplifying this, legislative history of the Robinson-Patman Act contains these 
words from reports of both the Senate and House committees which considered 
the bills in 1936. 

“This provision is of greatest importance, for while it leaves trade and indus- 
try free from any restriction or impediment to the adoption and use of more 
economic processes of manufacture, methods of sale and modes of delivery and 
to the translation of appropriate shares of any savings so effected up and down 
the stream of distribution to the original producer and to the ultimate con- 
sumer, it also strictly limits the use of quantity price differences to that sphere, 
since beyond it they become instruments of favor and privilege and weapons of 
competitive oppression.” [Emphasis added. ] 

Here is a warning, delivered more than 22 years ago, by the framers of the 
act, against the very type of proposition which now is before the subcommittee. 
We submit that these bills, by the special nature of their pleading, are attempting 
to set up discounts as an instrument of favor and a weapon of oppression against 
certain distributors at both the wholesale and retail levels. They depart from 
the whole intent of the Robinson-Patman Act which is to encourage efficiencies 
in distribution so that savings may be passed on to the consumer. 

If any illegal advantages now derive to anyone through the historic use of 
discounts throughout the marketing system, we wish to point ont that the 
Robinson-Patman Act already contains ample language limiting such discounts 
to real efficiencies resulting in real savings—not to pretended savings computed 
on a contrived or juggled basis. 

In conclusion, members of our association have become increasingly disturbed 
over the growing tendency, as evidenced by proposed legislation, to attempt to 
obtain security for certain segments of business regardless of their efficiency 
or ability to withstand the normal effects of competition. 

Such proposals as this, if enacted, would constitute a further, unwarranted 
intrusion by the Federal Government into the free market system and into the 
daily business affairs of private citizens. 

The distribution system is exceedingly diverse: partly because of the volume 
and endless variety of goods with which industrial technology has blessed our 
society: partly because of the ingenuity of people in devising varying methods 
of bringing these goods to the consumer; partly because of the competitive drive 
which constantly seeks newer and less costly methods of distributing goods to the 
mass market. 

It is quite possible that many of these recent protectionist measures have been 
generated by the surge of new techniques in the marketing field: the growth of 
chain outlets; the mechanization and even automation of materials handling; 
the improvement of communications via television advertising, for example: the 
development of suburban shopping centers; the growth of the large-volume, low- 
margin retail operations. All these may be viewed as efforts to increase the effi- 
ciency of our distributive services, and undoubtedly are accompanied by growing 
pains in which some conventional business operators may lose the competitive 
battle to the innovators. 

If such measures are indeed symptomatic of these profound changes, we 
believe that they should be weighed carefully by the Congress in the light of 
the whole public interest, rather than in any benefits they may hold to single 
industries or branches of an industry. 

We believe, in sum, that these proposals are badly conceived and are, in fact, 
beyond repair by any amendments. Accordingly, we urge that you do not renort 
these bills, or any variation of the principle, for further legislative considera- 
tion. 

29150—58—_—-11 
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NATIONAL PLANT Foop INSTITUTE, 
Washington, D. C., July 23, 1958. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Commitice, 
House of Representatives, Washington, D.(. 


DeaR Mk. CELLER: The National Plant Food Institute is a national trade asso- 
ciation of the fertilizer industry. It consists of approximately 275 companies 
located throughout the United States. The member companies produce and 
distribute more than three-fourths of the fertilizer sold in the United States. 

The opposition of the National Plant Food Institute to H. R. 10304 stems from 
the institute’s conviction that this bill is contrary to sound established prin- 
ciples of antitrust legislation. 

H. R. 10304 would require mandatory functional discounts and the failure 
to give such discounts would constitute price discrimination within the meaning 
of section 2 (a) of the Robinson-Patman Act. This is a sharp departure from 
the theory and philosophy of the antitrust laws as they are now written. 

The Robinson-Patman Act was enacted primarily to prevent prtce discrimina- 
tion on the same level of distribution of goods of like quality, and to thus 
prevent unfair competitive advantage. The existing law permits a manufacturer 
to give a purchaser a functional discount if that purchaser performs a real 
function in the marketing of the product. Such functional discounts are deemed 
not discriminatory. 

This bill departs from the present regulatory scheme in that it will not only re- 
duce, but perhaps prevent competition by imposing a guaranteed gross profit 
margin for protected organizations. 

Proponents of this bill suggest that its purpose is to protect small retailers 
who must purchase from wholesalers against the competition of large retailers 
who buy direct from the manufacturer. One problem raised which appears to 
be impossible of any solution of general application is the size of the discount 
that must be given to the wholesaler so that he may then sell to the small retailer 
ata profit yet at a price not more than the price paid by the large retailers who 
purchase direct from manufacturers. This discount would have to be uniform 
but to set a discount of this type would require the Government to establish the 
level of profit which a wholesaler is entitled to. This is completely antagonistic 
to the philosophy of the present antitrust legislation. The Government, in effect 
would be establishing prices on an industry-by-industry basis and would have to 
establish the minimum profit margin for wholesalers or jobbers or the bill 
would be rendered ineffective by merely giving an insignificant discount. This 
profit margin is now established by competition. 

Assuming that manufacturers are now selling at competitive prices, it is likely 
that the manufacturer’s price would have to be increased to make possible the 
giving of an additional discount to wholesalers, thus resulting in a price in- 
crease to retailers who purchase direct and, of course, ultimately a price increase 
to the consumer. 

Decisions of the courts and the Federal Trade Commission clearly establish 
the principle that manufacturers cannot classify purchasers as wholesalers or 
retailers merely on the size of the purchases but must grant functional discounts 
only on the basis of the function performed by the purchaser. At the same time, 
Federal Trade Commission policy prohibits a manufacturer from granting a 
discount to a wholesaler-retailer unless each function of the purchaser is en- 
tirelv segregated. This bill would weaken that policy by permitting a wholesaler- 
retailer to get an additional discount on all purchases for resale at the whole- 
sale level. 

It is submitted, therefore, that H. R. 10304 will not accomplish its announced 
purpose but would introduce an entirely new philosophy into the antitrust laws: 
that of requiring the Government to determine and fix prices either by fixing the 
wholesale discount or by establishing price levels at each level of competition in 
each industry in the United States. 

The National Plant Food Institute urges that the committee not recommend the 
enactment of this legislation and that this letter be placed in the record. 

bites ea aes Pau. T. Truirt, Executive Vice President. 
Rosert L. AcKERtY, Of Counsel. 
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KENT-CoOFFEY MANUFACTURING Co., 


Lenoir, N. C., July 23, 1958. 
Hon. EMANUEL CELLER, 


House Office Building, 
Washington, D.C. 


DEAR Mr. CEeELLER: It has come to our attention that there are four bills now 
pending before the House of Representatives to amend the Robinson-Patman Anti- 
Discrimination Act. These bills in question are as follows: 

H. R. 10304, introduced by Mr. Rogers January 28, 195s. 
H. R. 10305, introduced by Mr. Osmers January 28, 1958. 
H. R. 10640, introduced by Mr. Reuss February 10, 1958. 
H. R. 10999, introduced by Mr. Donohue February 26, 1958. 

These bills to which we refer would make it mandatory on the manufacturers 
to provide functional discounts, and the failure to impose differentials in prices 
as between purchasers in different functional classes would be prohibited. 

On the surface, it would appear to us if the proposed amendments should be- 
come law, manufacturers selling to more than one class of customers could not 
maintain the same prices to all classes. For example, we could not sell to a 
jobber of furniture and a retailer on the same basis. It would mandatory upon 
us to have a differential in our prices or discounts. If this were true, this dif- 
ferential or additional discount obviously would be included in the cost, which 
would require revision of the entire pricing structure. 

This raises still another question, and that is when you are manufacturing and 
bring through furniture on a production line, it would be very difficult to prop- 
erly determine the differential. In fact, we hardly know just how this could 
be done. At the present, all furniture which we manufacture comes through 
our factory on a regular production line, is cartoned and put in our warehouse 
ready for shipment upon receipt of any and all orders. 

It has been our practice for years to have only one price and one set of terms, 
and the same to each and every customer, and we thing that this is the only 
fair way to sell to the various customers throughout the United States. There 
positively can be no discrimination when they are given one price and have 
the privilege of buying on this basis. We cannot understand why there should 
be functional discounts to various classes of customers. The small customer 
is as anxious to buy from the manufacturer on the basis of his best price as 
is the largest of customers. This has been our policy to sell to each and every- 
one at one price, f. 0. b. our factory, and we think it is fair, and that these 
bills in question should not be passed. 

We trust that you will use your influence and see that the proposed amend- 
ments do not become law. 

Thanking you, and with kindest regards, I am 

Very truly yours, 
W. CLlypDE SuDDRETH, 
Secretary and Treasurer. 


COOPERATIVE Foop DISTRIBUTORS OF AMERICA, 
Chicago, Tll., July 17, 1958. 
Re statement of Cooperative Food Distributors of 
H. R. 10304 and H. R. 10305. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D.C. 


America in opposition to 


DEAR CONGRESSMAN CELLER: Pursuant to the recommendation of its legislative 
committee, Cooperative Food Distributors of America states that it is vigor- 
ously opposed to passage by Congress of H. R. 10304 and H. R. 10305, the pro- 
posed mandatory functional discount amendments to the Robinson-Patman Act. 
Cooperative Food Distributors of America is a national trade association rep- 
resenting the retailer-owned food distribution industry. Our membership con- 
sists of approximately 110 retail-owned wholesale food distributors serving more 
than 27,000 independent retailers of all classes including local chains, super- 
markets, superettes and small neighborhood stores. 

Our primary ground of opposition to these bills involves the vagueness and 
uncertainty of the terms “owned and controlled” as used in that portion of 
the bills that provides that a purchaser is to be considered as a wholesaler on 
purchases for sale to retail customers, not owned and controlled by the pur- 
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chaser, and as a retailer on purchases for sale to consumers. Since all of the 
members of our organization are wholesalers who are owned by the retailers 
who buy merchandise from them, it would seem to be entirely possible that 
the practical effect of the relationship between said wholesalers and their re- 
tailer-owners might be such that these wholesales would be considered as 
being purchasers of merchandise for sale to retailers who are “owned and con- 
trolled” by said purchasers. If the phase “owned and controlled” is given such 
a construction, then under H. R. 10304, and H. R. 10305 the members of Coop- 
erative Food Distributors of America would be completely prohibited from re- 
ceiving functional discounts despite the fact that warehousing and other valu- 
able wholesaling services are actually performed by them, provided that the 
effect of granting such discounts might be substantially to lessen competition, 
to tend to create a monopoly, or to injure competition. 

Under such circumstances, suppliers would be quite likely to refrain from 
granting functional discounts to members of our organization, particularly since 
all of these members are required to return to their retailer-owners each year 
in the form of patronage dividends the excess of the purchase price paid to them 
for merchandise purchased from them by their retailer-owners over the sum of 
the costs of said merchandise plus the members’ overhead expenses. The passage 
of either of these two bills would open the way for development of the argument 
that an unlawful injury to competition occurs whenever a functional discount 
is granted to a retailer-owned wholesaler, the theory behind such argument 
being that the patronage dividends distributed by such wholesalers would neces- 
sarily be greater when functional discounts are received by them. Thus, it would 
probably be argued, retailers who receive patronage dividends from a whole- 
saler owned by them which has been given a functional discount would be getting 
a price advantage which suppliers would be prohibited from paying to direct 
buying retailers and integrated wholesaler-retailers. 

Coonerntive Food Distributors of America also opposes these bills on the 
ground that the requirement of the bills that the character of the selling of the 
purchasers, not the buying, shall determine whether a purchaser is a wholesaler 
or 9 retniler mivht be apnlied in such a manner that retailer-owned wholesalers 
would be considered as buying as retailers, with the result that they would be 
prevented from receiving functional discounts to compensate them for the whole- 
saling services actually performed by them, provided again, of course, that in- 
jury to competition or one of the other illegal statutory effects is shown to have 
res" Ited, 

Tt is onr belief that the Robinson-Patman Act should he applied in such a 
manner that a Anal distributor who resells both at wholesale and at retail should 
be allawed a frunetional disconnt only on such merchandise as he purchases as 
a wholesoler, but that in determining the classification of purchases made bv a 
dvral distributor or any other distributor the character of the buving, rather than 
the character of the selling, should be controlling. This would allow all dis- 
tributors, inelnding retailer-owned wholesalers, to receive functional discounts 
for wholesaline services actval'y performed hy them. It is our opinion that 
such » means of classifving wholes*lers and retailers would be more in harmony 
with the orieinal purpose of the Rohinson-Patman Act of preventing harmful 
diseriminations and with the hocie antitrust policy of preserving competition 
than would the method of classifying wholesalers and retailers according to the 
choreetor of their selling activities, as would be required under H. R. 10304 and 
H.R 10205 

»g a» < > 
Respectfully submitted. iri teen Healiieds, 


PS Attached is a list of the members of our national legislative committee 
whose views are expressed herein : 


LEGISLATIVE COMMITTEE 


Mike PRobinowitz. chairman: Affiliated Foods, Inc., Shell Building, Suite 319, 
 armaertnns advisory memher: Nangatuck Valley Wholesale Grocery Co., 
s de a . y ¢ . Conn. 
Saat Ww. metre, cave eounaat ‘fen Francisco Grocery Co., Ltd., 345 
Wrred Se mena eenne Co., 62 Lincoln Street, Worcester, 
Mass. 
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Tom L. Billington: Associated Grocers, Inc., 1815 Sunny Slope Road, Mil- 
waukee, Wis. 

EK. M. Bivens: Dependable Wholesale Co., Inc., 4910 Irving Street, Boise, Idaho. 
Ne F. Howard: Independent Wholesale Grocers, 2920 Minnesota, Billings, 

ont. 


George I. Lindrup: Muskegon Wholesale Co. Co-op, 1764 Creston Street, 
Muskegon 27, Mich. 


a W. Lively: Central Florida Co-op, Inc., 1224 South Orange Avenue, Ocala, 
a. 

Charles McBeath: Panhandle Associated Grocers, Inc., 622 North Fairfield, 
Amarillo, Tex. 

Louis Segebrecht: Kansas Service Grocers Co-op, Sunshine Road at Seventh 
Street, Kansas City, Kans. 

Leonard E. Starr, Jr.: Richmond Food Stores, Inc., 2522 Hermitage Road, 
Richmond, Va. 

E. H. Zimmerman: Olean Wholesale Grocery Co-op, Inc., 223 South Barry 
Street, Olean, N. Y. 


STATEMENT ON BEHALF OF MANUFACTURING CHEMISTS’ ASSOCIATION, INC., IN 
REFERENCE TO H. R. 10304 


Mr. Chairman and members of the committee, the purpose of this statement 
is to record the opposition of the Manufacturing Chemists’ Association, Inc., to 
H. R. 10304, a bill which would compel the allowance of functional discounts by 
amendment of section 2 (a) of the Robinson-Patman Act. 

The Manufacturing Chemists’ Association, Inc., was established in 1872. It 
is the only general trade association of chemical manufacturers in the United 
States. It has approximately 170 members who account for more than 90 percent 
of the production capacity of the United States chemical industry. 

The size of these members and the products they make are as varied as 
chemistry itself. Over one-third of the association’s membership comes under 
the generally acceptable category of small business. 

This association represents the point of view of the manufacturing seller, as 
distinct from merchant sellers of chemicals who engage solely in the distributive 
function. The manufacturer-seller has the principal responsibility for getting 
his chemical products into the hands of the ultimate user or consumer—who may 
may he an industrial consumer using them in manufacturing, a common use of 
many chemicals. or an ultimate consumer who exhausts the product in its finished 
form without further processing or resale. 

The Judiciary Committee will doubtless hear from the verious categories of 
sellers who are anxious to maintain or extend their competitive position as 
buyer-merchants. We believe it is important that. in addition to these points of 
view, the committee consider the equally valid interest of the manufacturing 
seller who needs a law or public policy that enables him to deliver the products 
he manufactures in large quantities through the channels of distribution to the 
points of use in the cheapest and most effective and efficient manner. 

How will this legislation affect the manufacturer-seller? 

Many mannufacturer-sellers of chemicals choose to employ a system of funec- 
tional discounts in the distribution of a given product because they find it well 
adapted to the available distributive pattern. Many others, for good business 
reasons, choose not to employ a system of functional discounts, regardless of the 
function or funetions the buver performs. Most chemical mannfacturers who 
produce a variety of chemicals, and that is characteristic of the industry, may 
choose to employ a system of functional discounts in the distribution of one 
product and a single-price system in the sale of another product. Up to this 
time. this choice has been left to the mannfacturing seller. 

We believe that H. R. 10304 and similar bills would restrict this choice and 
make it compulsory for the manufacturing seller to impose differentials in nrice 
as between purchasers in different functional clesses as long as he sells to 
buyers who may be said to perform different functions—wholesaling. retailing, 
manufacturing, or consuming. Our organization wishes to summarize its nosi- 
tion merely on that issue. without at this time detailing the impact of the legis- 
lation on the chemical industry. 

Any benefits which the bill might provide in protecting wholesalers or re- 
tailers would be far outweighed by its detrimental effect upon the free com- 
petitive system and the economy generally, and if enactment of the bill becomes 
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a probability, we would urge that there be far more detailed consideration of 
the bill’s impact. 

The proposed legislation appears to be grounded on the assumption that a 
seller’s system of distributing his products includes only resellers who could 
be neatly classified as wholesalers or retailers, and that where a purchaser per- 
forms both, or more, functions it would be simple to determine how varying dis 
counts should be allocated. Neither assumption is true in the chemical industry. 
The variety and flexibility of the distribution of more than 8,000 different chem- 
ical end products, which are currently being made commercially, permits no 
such easy classification or simple administration. 

Current methods of distribution in the chemical industry employ wholesalers 
and retailers in the traditional sense, but also include several other types of 
entities which fall into neither of these categories. These other types include 
buyers for further processing, mixers, manufacturers of other products who 
use chemicals as ingredients or auxiliaries, jobbers, warehouse distributors, 
buying groups, purchasing cooperatives, etc. Moreover, the distribution of 
chemical products is marked by the existence of a large number of business 
entities which carry on more than one of these functions in a highly variable 
pattern, depending upon market and competitive conditions. 

Many difficult questions would arise under this bill regarding mixed-function 
purchasers. Would “wholesaler” include buyers of chemicals who wholesale 
part of their purchases in the identical form purchased from the manufacturer, 
but who also process their purchases slightly or add a small ingredient in a mix 
ing operation, and then wholesale the mixed or processed product? How would 
one treat the buyer who sold to others but also used the product? Suppose a 
product is to be resold by one distributor to other distributors in bulk lots as 
well as to retailers and users in smaller lots. 

Coping with mixed-function purchasers which are so characteristic of the dis- 
tribution of chemicals, in the administration of the proposed legislation, would 
be especially difficult. It would be impossible for the seller to determine, at the 
time of the sale, whether the purchaser will sell directly to the consumer or to 
others who in turn resell to the consumer. Often the purchaser who has mixed 
functions does not know at the time he buys what portion he will sell and how 
much he will use, what portion he will sell to consumers, or how much he will 
sell to other distributors. 

A number of heavy chemicals are sold by some manufacturers only in carload 
lots and to only two classes of customers, industrial users and resellers. The 
price to each may be the same, or there may be a 5 or 10 percent discount to the 
reseller. It is the function of the reseller to purchase in large quantities, take the 
material into his warehouse often in a city distant from the plant of the manu- 
facturer, and there act as a reseller of smaller quantities to all comers. The 
customer of the reseller is generally a purchaser of small quantities or other- 
wise he, too, would buy direct from the manufacturer in carload lots. 

At the present time some manufacturers customarily sell a number of products 
such as heavy chemicals, textile fibers, pesticides, and other agricultural chemi- 
cals at one price regardless of whether to a user or a reseller, and regardless of 
whether the reseller (i) sells to a consumer and is thus a retailer under the bill, 
or (ii) sells to another reseller and probably is thus a wholesaler under the bill 
The bill would require a price differential to the reseller depending upon who 
his customer happened to be. This pattern of resale and resulting differentials 
would vary from month to month, season to season, or order to order. Further- 
more, many chemical prices are fluid and fluctuate frequently, which would com- 
pound the difficulty by requiring frequent adjustment of mandatory functional 
price differentials. 

The administrative, accounting, bookkeeping, and policing of his customers that 
the bill would require of the manufacturer would induce him to seek direct dis 
tribution or confine his sales to one class of customer. A result would be to 
destroy the flexibility and efficiency of the present distributive patterns. The 
tendnecy would be to wipe out the independent wholesaler who sells in small 
quantities. 

We conclude that this proposed legislation would induce manufacturer-sellers 
to confine distribution of their products to a single class of customer, to seek 
more vertical integration in channels of distribution, or otherwise to avoid the 
difficult problem of administering a system of mandatory functional discounts 
We submit that in the chemical industry the result would be to diminish the role 
of the independent wholesaler, stratify artifically the channels of distribution 
by handicapping sales to multifunction customers, and develop a rigidity in the 
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methods and techniques of distributing chemical products. These results would 
reduce the dynamics of competition to the disadvantage of the consumer and the 
overall economy. 

Clearly, this legislation is not necessary to clarify the intent or meaning of 
the law. The law today is clear at least on the proposition that a manufacturing 
seller may choose to sell to all his customers at one price, regardless of the func- 
tions they perform. (Bird & Son, Inc. 25 F. T. ©. 548 (1937); Federal Trad¢ 
Commission vy. A. B. Staley Mfg. Co., 324 U. S. 746 (1945) ; Klein v. Lionel Corp.., 

38 F. Supp. 560 (D. Del. 1956) affd. 237 F. 2nd 13 (3rd Cir. 1956).) The enact- 
ment of this law would not clarify but would confuse the already difficult legal 
requirements of the Robinson-Patman Act. 

It seems to us both paradoxical and unsound to require price discrimination 
in a law designed to prevent it. 

The legislative effort represented in H. R. 10304, while doubtless well intended 
to meet some of the problems of or protect certain classes of independent mer- 
chants who are not faring well, would have grave and far-reaching conse- 
quences to our system of free competition, perhaps unrealized by its proponents. 
We submit that it is unwise to tinker further with the national price system 
in a way so fundamental and contrary to all of the traditions of the Sherman, 
Clayton, and Robinson-Patman Acts. 

Therefore, we hope that the committee will reject the proposed legislation 
definitely and with finality. 

Should the committee, after these initial hearings on the measure, choose to 
entertain it further, rather than reject it, we submit that the only proper and wise 
course would be to schedule additional and extensive hearings. 


STATEMENT TO ANTITRUST COMMITTEE OF THE HOUSE COMMITTEE ON THE 
JUDICIARY 


I am Thomas A. Fernley, Jr., managing director of the National Wholesale 
Hardware Association with headquarters at 1900 Arch Street, Philadelphia, Pa. 

The association is comprised of wholesalers of hardware and kindred lines lo- 
cated in all parts of the United States and the membership totals 381 companies. 

Wholesalers of hardware and kindred lines sell to retailers of hardware, lum- 
beryards, garden supply retailers, sporting goods, and fishing tackle retailers, 
ete. 

Their customers are located in both the large cities and in the villages and 
small towns throughout the entire country. 

It is estimated that the number of retailers in the above classifications would 
be between 250,000 and 300,000. 

Our association wishes to go on record as favoring the so-called functional 
discount bills which would amend the Robinson-Patman Act so as to make it 
mandatory that manufacturers or suppliers who sell to both wholesalers and re- 
tailers provide a functional discount for the wholesaler. 

Where manufacturers sell to selected retailers who are conveniently located 
at the same price at which they sell the wholesaler, the many, many thousands 
of small independent retailers who must purchase from the wholesaler are penal- 
ized and ultimately will be very seriously affected through their inability to 
purchase at the same price as those who are competing with them. 

The Robinson-Patman Act, which has been in effect since 1936 prohibits dis- 
crimination in price unless such differentials reflect differences in the cost of 
manufacture, sale, or delivery. It is quite conceivable that the authors of this 
legislation contemplated the fairness of functional allowances such as referred 
in the pending bills, but thus far this has not been made clear in the various 
rulings of the Federal Trade Commission and various court decisions. 

The small independent retailer is the backbone of the free enterprise system 
in the United States of America and we feel that the enactment of the legislation 
under consideration would do much to preserve the right of all individuals to 
engage in business on their own in the event that they wish to do so. 

We respectfully urge favorable action on one of the bills which would bring 
this about. 
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INSTITUTIONAL & SERVICE TexTILE DISTRIBUTORS ASSOCIATION, INC., 


Paterson, N. J. 
Hon. EMANUEL CELLER, 


Chairman, Antitrust Subcommittee, 
House Office Building, Washington, D. C. 


Dear CONGRESSMAN CELLER: This trade association favors the adoption of 
clarifying amendments to the Robinson-Patman Act to provide that price dis- 
crimination includes the failure to make price differentials between purchasers 
in different functional classes, to be accomplished by mandatory functional dis- 
counts. 

The members of this association are engaged in the sale of textiles to commer- 
cial, industrial and institutional consumers of textiles, such as schools, colleges, 
universities, hospitals, hotels, motels, airlines, railroads, steamship companies, 
barbershops and the like, on a national scale. The Office of Price Administra- 
tion during World War II classified this group as Institutional Wholesalers of 
Textiles in the amendments to Supplementary Regulation 14E and recognized 
that this group constituted a separate wholesaling industry different from whole- 
Salers generally whose distributive function is to sell for resale whereas institu- 
tional wholesalers of textiles sell directly for consumption. 

Institutional wholesalers are a separate class of purchaser. Wholesalers gen- 
erally sell by sample for resale by retail outlets through local or traveling sales- 
men. Retail outlets display merchandise at a set location or numerous set lo- 
cations and the customer usually purchases an item or items individually or in 
small quantities. Institutional wholesalers of textiles employ traveling salesmen 
who solicit orders throughout the United States from samples displayed at 
the place of business of the consumer for purchase in quantities by the consumer 
at prices generally equal to the price at which wholesalers generally sell to 
the retailer and to which the retailer applies its own mark-up. The selling price, 
therefore, of wholesalers generally and institutional wholesalers of textiles are 
approximately equal. 

Institutional wholesalers of textiles purchase directly from manufacturers 
as do other wholesalers and numerous retailers. The prices at which the mer- 
chandise is offered by the manufacturer are set forth on a list and the same 
list applies to all classes of customers. However, retail outlets receive advertis- 
ing allowances from the manufacturers to popularize and to promote their 
products. 

Institutional wholesalers of textiles do not receive advertising or promotional 
allowances. 

Retailers purchase their textile items packaged in attractive individual con- 
tainers to attract the individual customer. Institutional wholesalers of textiles 
purchase their merchandise without attractive packaging. Items such as blankets 
are individually wrapped in brown paper and sold by the dozen in corrugated 
cases and sheets are purchased and sold in case lots packaged in corrugated cases, 
as examples. 

Manufacturers must service the retail stores. Institutional wholesalers of 
textiles service their customers directly. 

It would therefore appear that in sales to institutional wholesalers of textiles 
the manufacturer has three less items of cost than to sales to other classes of 
customers: namely, (1) expense of advertising and promotional allowances; 
(2) cheaper packaging costs; (3) no costs of servicing accounts. 

Numerous proposals have been made to the committee of methods by which 
mandatory functional discounts could be accomplished. Some of these are based 
on the premise that a sale to a consumer should be classified as a retail sale. 
From the facts set forth in this communication, such a definition obviously 
would be unfair to institutional wholesalers of textiles. 

In line with the purpose, spirit and intent of the Robinson-Patman Act, func- 
tional discounts should be what they state they are: discounts reflecting reduced 
costs of doing business with different classes of customers: and should equal 
that reduced cost so that all classes of customer receive equal treatment. 

Our suggestion is that the Robinson-Patman Act be amended as follows: 

“Re it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Act of June 19, 1936, 
chap. 592, 49 Stat. 1526 (15 U. S. C., sec. 13) amending section 2 of the Act of 
October 15, 1914, chap. 323, 38 Stat. 730 entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purnoses’ is 
hereby amended to add as a final provision to sec. 2 (a) of the aforesaid Act as 
amended as follows: ‘Provided, however, the terms “discrimination in price” 
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and “discrimination” as used in this section shall be deemed to include the failure 
to grant price differentials as between different classes of customers equal to the 
difference between reduced packaging and other manufacturing costs and pro- 
motional, advertising, service and other costs incident to doing business with 
each class of customer but excluding cash discounts on purchases offered gen- 
erally to all classes of customers.’ ” 
Thank you for your courtesy in this matter. 
Very truly yours, 
JAMES V. MCNAMARA, 
Executive Secretary. 


A representative selection of statements submitted by Mr. Kalodny 
follow. The balance are in the files of the subcommittee. ) 
(The statements referred to on p. 110, supra, are as follows:) 


STATEMENT oF F. S. Epwarps Tosacco Co., Inc., of Kansas Ciry AND TOPEKA,, 
KANS. 


My name is C. Edwards Smith. I am president of F. S. Edwards Tobacco 
Co., Inc. Weare located in Kansas City and Topeka, Kans. 

The F. S. Edwards Tobacco Co., Inc., serves as a wholesale distributor for 
more than 3,000 independent retail accounts in and around Kansas City and 
Topeka. These retailers must compete with large individual and chain stores 
which buy direct from the manufacturer at the same prices which we, as a 
wholesaler, pay the manufacturer. 

The manufacturer depends upon the wholesale distributor to supply his mer- 
chandise to independent retail accounts. In no other way can a thorough dis- 
tribution of the manufacturers product be effected. Yet the wholesaler cannot 
supply goods to the retailer at a price that will let him compete with those 
retail merchants who are buying at the same price as the wholesaler does. 
The wholesale distributor and the independent retailer have been put at an 
unfair disadvantage for competitive distribution. 

This practice of the manufacturers is in disagreement with the Robinson- 
Patman Act which guarantees all retailers the same purchase price when buying 
mercbandise for resale. There is definite discrimination against the small-busi- 
ness man when the manufacturer sells large retailers at the wholesale price. 
Small retail and wholesale businesses are the backbone of this country. To 
preserve it we must preserve fair competition. 

The wholesale jobber renders services and extends credit to his independent 
accounts. This credit is necessary for the continued operation of small business 
and is vital to the economy of the country. 


STATEMENT OF JOHN M. Doran, or J. M. Doran & Co. INC. 


My name is John M. Doran. I am president of J. M. Doran & Co. Inc. We 
are located in Akron, Ohio, and support this necessary legislation because— 

(a) We service retail accounts in Summit and Portage Counties here in Ohio 
and these accounts are forced into unequal competition with direct buying re- 
tailers. 

Efficiency does not allow these accounts to compete successfully because of 
price discrimination. 

(b) The Robinson-Patman bill does not remedy this inequity. It gives chain 
stores buying price advantages over the small independent merchant which is 
the very backbone of our Nation’s economy. If this continues there will be no 
small business and competition will be destroyed. We will then be one step 
further into a socialistic state. 





STATEMENT OF FRANK P. Corso, oF FRANK P. Corso, INC. 


My name is Frank P. Corso. I am president of Frank P. Corso, Inc. We are 
located in Biloxi, Miss., and I feel that the bill for functional discounts should 
be supported for the following reasons: 
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It is very difficult for the small retailer to meet the competition of large re- 
tailers who can buy at substantially lower prices direct from the manufacturers. 

I have noticed the trend to be that the small retailers are gradually folding 
up; and, unless something is done, it seems that the trend will continue. 

Wholesalers who supply the small retailers perform many services which the 
manufacturers do not require or expect of the large retailer buying direct from 
them. Wholesalers provide wide distribution of the manufacturer’s products, 
consolidate needs for entire areas into single purchases and in general lay the 
groundwork for promotion of the manufacturer’s products, 

It seems only fair that the wholesaler should be given an additional discount 
for his services rendered—so that he can, in turn, pass the saving on to the 
retailer, who will then be able to meet competition. 

I believe it is generally agreed that the small retailer must be preserved in 
order to continue the competition that is the American way of life. Functional 
discounts appear to me to be the best way to help the small retailer to stay in 
business. 

In my candid opinion, there is no reason why the large retailer buying direct 
should be given preference over the small retailer. It gives him an unfair 
advantage. 

— the above reasons, I would sincerely appreciate your support of functional 
scounts. 





STATEMENT OF WILLIAM E. Maron, or CapiTat Tosacco Corp. 


My name is William EF. Maron, vice president and general manager of the Capi- 
tal Tobacco Corp., Charles City, Iowa. 

I have spent 35 years in the field of distribution. As a past president of the 
Towa Tobacco Distributors’ Association, an active member of its board of diree- 
tors, and as an officer of a small business corporation, I respectively submit my 
statement in support of the foregoing bill. 

My husiness is distribution. My company, as well as other small distributors, 
sells, delivers, and renders services to many small independents. Through sales, 
warehouse and teamster personnel, we bring directly to some 2,240 customers in 
the State of Iowa, rural and city, tobacco, confectionery, grocery and sundry 
products. These customers rely upon us for their merchandise. 

Manufacturers also depend upon us and similar distributors. We are the 
most efficient and economical instrument making it possible to place their prod- 
ucts within the doors of every small merchant wherever located. Manufac- 
turers insist and demand this “honeycomb” coverage. They expect us to adver- 
tise, sell, extend credit, demonstrate, stock, deliver, conduct sales campaigns 
and meetings, make reports for them, allot time and attention to their repre- 
sentatives, pay them promptly and be their direct pipeline to every nook and 
cranny. The cost of doing this is most expensive to the distributor. 

Yet they sell the same products directly to large retailers at the same prices 
and terms. These retailers do not perform the many functions demanded of the 
distributors. In fact, they perform practically no other function than to pur- 
chase at the same price as distributors. With such an advantage, the large 
retailer places the small independent and his distributor in the position of the 
boxer pummelled while he is down on the mat. 

This disparity has existed for years. Pleas for voluntary relief have been 
ignored by these manufacturers. Government must now act, and act now. 
The Robinson-Patman Act is an anti-price-discrimination law. It is supported to 
guarantee all retailers the right to buy at the same price. It is not now doing 
this. When manufacturers sell directly to large retailers at wholesale prices, 
the small independent is discriminated against. His distributor is also. 

I implore you to end this vicious, unfair, and monopolistic practice. The 
bill before you will remedy this. It is necessary that you act favorably upon 
it at this session. 





STATEMENT OF ANDREW A. BOJANOWSKI, OF CALUMET CANDY Co. 


My name is Andrew A. Bojanowski. I am general manager of Calumet Candy 
Co. We are located in Chicago, Ill., and service approximately 500 independent 
retailers throughout South Chicago and nearby suburbs. We do not feel pessi- 
mistic when we say that the future existence of ourselves and these independent 
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retailers has been challenged. Small business surveys show that the number of 
new independent businesses being launched today is on the decline as the num- 
ber of present small business failures is increasing. It is our belief that the 
major factor in this economic dilemma is as follows: 

Small retail business is not allowed to be on the same level of competition as 
the large retail chuin store because the retail chain store buys direct from the 
manufacturer while the small independent retailer has to buy from a wholesaler. 
If the large retailer buys for less he is able to sell for less, and by so doing, he 
prices the small retailer out of business. The Robinson-Patman anti-price- 
discrimination law is supposed to guarantee that all retailers can buy their 
merchandise at the same price. If this were true, small retailers would be able 
to compete with the large retail chains. Competitive business is healthy for our 
economy while unfair competition that eliminates business enterprises is a 
plague which forms monopolies, which in turn destroys the economic balance 
of our country. 

The wholesale distributor, purchasing from the manufacturer, is a vital link 
of the distributive chain for he alone sustains the small-business man by (a) 
financing his business, (b) providing the largest assortment of manufactured 
products in the least possible quantity, and, (c) making this merchandise avail- 
able to him by the fastest possible delivery service. 





STATEMENT OF R. D. BuRNetT ITI, or R. D. BurNetT Crear Co. 


My name is R. D. Burnett II. I am president of R. D. Burnett Cigar Co., 
Ine. We are located in Birmingham, Ala. To preserve competition we must 
protect the small-business man who is maintained by the wholesalers and job- 
bers. They supply the small-business man with many special services including 
the manufacturers products on a credit basis which is a necessity to the small- 
business man. Large retailers who obtain their merchandise direct from the 
manufacturer at wholesale prices, which are not available to the small-business 
man, are a real threat to small-business men although they are able to provide 
innumerable facilities which the large retailers cannot maintain. 


STATEMENT OF MITCHELL RUDMAN, OF THE BROWN SPECIALTY Co., GALESBURG, ILL. 


My name is Mitchell Rudman. I am secretary of the Brown Specialty Co. 
We are located in Galesburg, Ill., and service 1,500 independent retail accounts 
in an area of 75 miles, carrying in stock approximately 4,000 items. 

We are very much in favor of the above bills and ask that they be sent to 
the House floor with a favorable recommendation for their passing. The Robin- 
son-Patman Act was enacted years ago as an anti-price-discrimination law and 
was the answer to independent dealers for many years as this law eliminated 
price preference to the large buyers. However, since the original passing of this 
law there has been a change in the types and methods of retailing and the law 
needs the revisions as are provided by the above bills. 

Both the manufacturer and the independent retailers rely upon us to distribute 
their merchandise and it is impossible for us to perform our function at a price 
which would make the independent retailers competitive with the large chains 
who buy direct and performs no service to the manufacturer, but receive the 
same discounts as the wholesaler. Under these conditions the independent re- 
tailer is not competitive and is gradually being eliminated from the retail field. 

If the small-business man is to remain in business he must be in a position to 
buy his merchandise at the same price and receive the same benefits as the large 
retail direct buyers and the chains and the only way that this can be accor- 
plished is by an amendment to the Robinson-Patman Act as recommended by 
these bills. 

We ask that these bills be given preferred hearings and sent to the floor at 
this session of Congress as time is very important in saving the lives of many 
thousands of businessmen. 


STATEMENT OF ANTHONY J. BoNADIO, OF Victor Bonapto, INc., DANBURY, CONN. 


My name is Anthony J. Bonadio. TI am secretary and treasurer of Victor 
tonadio, Inc. We are located in Danbury, Conn., and are in support of the pro- 
posed bill for the following reasons: 
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1. The more than 700 small retail accounts that we service are gradually being 
squeezed by the direct buying of chain stores and supermarkets, due to the unfair 
price difference. 

(a) Example: Direct buyers in fair-traded areas, such as Connecticut, make 
6 percent plus 44 percent profit on cigarettes. Nondirect buyers make only 6 per- 
cent on the same item. Regardless of this difference, small retailers are forced to 
sell at the same price if they expect to lure customers. This is very unfair and 
not very profitable. 

2. Manufacturers also give direct buyers all sorts of display allowances and 
make it impossible for small retailers to take advantage of these. 

3. The small-business retailer extends credit. If it were not for this, many 
small-business establishments would have to close their doors. It is impossible 
to obtain credit from a large direct buying chain. 

4. The Robinson-Patman Act is an anti-price-discrimination law. It is sup- 
posed to guarantee all retailers that they can acquire their merchandise, at the 
same price. Under the present structure they are discriminating against the 
independent retailers who buy from a wholesaler. Congress should act to 
remedy this unfair situation. 

5. Every year this unfair competition becomes more and more noticeable and 
if we are to preserve the American way of business we must at once remedy 
this inequity that exists today, and pass the above bill. 

6. After taking a survey we have found that all of our customers agree that 
this bill is important and should be passed. 


STATEMENT OF RAYMOND CoviTz, or Bay State Tosacco Co. 


My name is Raymond Covitz. I am treasurer of the Bay State Tobacco Co. 
We are located in Worcester, Mass., and cater to the needs of about 800 customers 
in central Massachusetts. They have been forced into unequal competition with 
direct buying retailers who are granted prices substantially lower than those 
which our customers must pay. 

A small minority of retailers, because of their size, have induced manufacturers 
to sell them at wholesale prices. The reaction of this occurrence has been that 
regardless of how efficient a small-business man is, he cannot successfully com- 
pete with his direct buying competition simply because he is forced to pay more 
for his merchandise. 

To our minds this is discrimination and a violation of the Robinson-Patman 
Act which is supposed to guarantee that all retailers pay the same price for their 
merchandise. 

Because we feel that the small independent businessman is the backbone of our 
country, we feel that Congress should act to correct this inequity. 





STATEMENT OF Harry L. BIVENS, oF BATON RovuGEe Tosacco Co., INc., 
Baton RovuGg, LA. 


My name is Harry L. Bivens. I am president of Baton Rouge Tobacco Co., 
Inc. We are located in Baton Rouge, La., serving approximately 600 customers 
in a radius of 75 miles of Baton Rouge. The customers we service are largely 
small independent retailers who are forced to compete with large chains and 
supermarkets who are sold at prices lower than those which our customers must 
pay. As a result many of these small independent dealers, who of no fault of 
their own, are being forced out of business each year. 

As a wholesaler, we are the connecting servicing link between the manu- 
facturer and the retail dealer. Without our service it would be impossible for 
the manufacturer to place his products with the retail trade not on their direct 
list. However, when some manufacturers sell to large chains and supermarkets 
at wholesale price we believe they are discriminating against the independent 
retailer who must buy from a wholesaler. Therefore, I believe the Robinson- 
-*atman Act is an antiprice discrimination law since it is supposed to guarantee 
all retailers that they can acquire their mechandise at the same price. 

In order to insure the survival of the independent retailers of our great country 
I most sincerely support this amendment. 
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STATEMENT OF GeorGE E. MATTHEWS, OF ANDERSON-PARKS, INC., SPRINGFIELD, Mo, 


My name is George E. Matthews. I am president of Anderson-Parks, Ine. 
We are located in Springfield, Mo. 

Thirty-five hundred of our customers in the southern half of Missouri do not 
have sufficient volume to buy direct from the manufacturers. This puts them at 
a tremendous disadvantage with their large competitors who purchase direct. 

A functional discount would aid these 3,500 accounts in their rightful survival 
in our competitive world. 


STATEMENT OF PAUL K, LEVEN, or L. & L. Topacco & Canpy, Co., Granp Rapips, 
MIcH. 


My name is Paul K. Leven. I am vice president of L. & L. Tobacco & Candy 
Co. We are located in Grand Rapids, Mich. and I support the above-mentioned 
bill primarily because of the inequities and the monopolistic trend taking place 
in the distribution field. 

We service over 1,000 small independent retailers in western Michigan whose 
volume is too small on any one product to buy direct from the manufacturer. 
Furthermore, the manufacturer does not want to sell these small retailers direct 
because his cost in servicing them would cause the price to be prohibitive. 

As an example of this, a 24%4-pound box of 5-cent candy bars which costs us 
$0.80 and we sell for $0.88, would cost $0.60 alone for parcel post from Chicago 
to Los Angeles. This of course, does not include the cost of handling the item. 
By adding in all of the cost factors involved, if we as distributors were elimi- 
nated, the price of candy bars to the consumer would be doubled. 

Our function in distribution keeps costs down to the consumer and therefore, 
there should be a legal pricing system whereby there is a differential in price 
between us and the direct buying retail chain. 

If there is not a differential, big business will grow bigger, small business will 
grow smaller and ultimately, the consumer will be placed at the mercy of a 
ruthless monopoly. 

By all means pass this bill. 





STATEMENT OF WILLIAM B. POINSETT, OF MyErRs-Cox Co., DuBUQUE, IOWA 


My name is William B. Poinsett. I am president of Myers-Cox Co. We are 
located in Dubuque, Iowa, with branches at Cedar Rapids, Des Moines, Mason 
City, and Waterloo in Iowa and Madison, Wis. 

We service over 10,000 retail dealers in the States of Iowa, Wisconsin, and 
Tilinois, the breadbasket of the Nation. We have a strong obligation to protect 
our small independent retailers, not only for their potential success, as en masse 
are large employers, but of course, to protect ourselves as a service center for 
them. 

Predatory price cutting has reduced our customer list from over 12,000 to near 
10,090 in the last several years. 

This predatory price cutting has had two effects: No. 1, eliminating the small 
retailer: and No. 2, eliminating certain types of wholesalers such as wholesale 
grocers, who are unable to meet competition given them by manufacturers and 
large retailing groups. 

Unfortunately, in our business as in many others, the manufacturer has seen 
fit to sell large direct buying groups at the same price as wholesalers, even 
though they do not perform the function of the wholesaler. 

Where the small retalier and the wholesaier have been eliminated, prices have 
increased, due to the fact that there is no competition and the direct buying 
large groups are not able to operate on the narrow margin that wholesalers 
and retailers operate on. 

For example, we operate on a 6%-percent gross profit Our retailer is able to 
operate on a 12- to 15-percent profit. 

Furthermore, we carry on certain functions that no other type of business 
can. For example, when a new cigarette brand comes on the market. we can 
give the manufacturer complete and thorough distribution. It is traditionally 
known in the cigarette industry, that a large retail group will not take on a 
new brand until it has been established by the wholesaler through multiplicity 
of independent retail outlets. 
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We offer credit functions to these small retailers that cannot be gotten 
through banks or any other financial institutions. 

We employ a sales force of 30 men who not only see that new items are dis- 
tributed, but we do our. share of keeping the Nation’s factory wheels rolling. 

Despite these factors as listed, the manufacturers sell to the direct retail 
groups at the same price they sell us even though we do many more things for the 
manufacturer than any other group can. 

You might ask why, under the present Robinson-Patman Act, a differential in 
price is not possible. There have been a number of confusing legal arguments and 
court decisions on this very subject. 

We are merely asking that the Robinson-Patman Act be clarified so there be 
a differential between the people who act as retailers and the wholesaler, making 
it possible for the independent retailer to buy on the same basis as the large 
direct retailer and be competitive. 

We humbly and sincerely request that the Congress of the United States act 
to correct these inequities. 


STATEMENT OF F. J. STADLER, OF STADLER CIGAR Co., KEoKUK, IowA 


My name is F. J. Stadler. I am a partner in Stadler Cigar Co., located at 
624 Main Street, in Keokuk, Iowa. 

Primarily, we are a small distributor of cigarettes and tobacco products, candy ; 
ete., in a tristate area, partly in Iowa, Illinvis and Missouri. We service some 
550 independent dealers in this area weekly—having salesmen contacting the 
dealers, writing their orders—and delivered via our own truck the next day 
They are practically all country towns, most of them covered and serviced by a 
good many other competitive wholesalers—Keokuk is the largest, with but 17,000 
population. The towns are often quite some distance apart. 

Only recently we had a questionaire from University of Illinois, marketing 
survey—asking what percentage of our cigarette and tobacco products sales wer 
to corporate chains. We had the usual answer “None.” What percentage to 
the voluntary chains? That was easy, 10 percent. And that percentage of sales 
represents their shorts, or something of local demand, that their warehouse does 
not stock. Therefore, 90 percent of our business represents sales and deliveries 
to independent dealers; drugstores, restaurants, poolhalls, groceries, and con- 
cessioners. Practically all of them have been forced into unequal competition 
with direct-buying retailers who are granted substantially lower prices than 
those which our customers are obliged to pay. Example, the cost-plus operators ; 
namely, voluntary chains, perform no such service as we do for the manu- 
facturer—yet by throwing the cigarette business into their purchases, the order 
form amounts to sufficient volume and amount, to put same into a better discount 
bracket ; the more you buy, the better the discount. 

Manufacturers expect us to supply their mechandise to retail customers fo1 
best possible distribution, but render it impossible for us to perform our function 
at a price which does not handicap the competitive ability of our regular cus 
tomers. The small independent dealer is as efficient, perhaps more so than the 
chains, sometimes members of his family helping him out; but when he is forced 
to pay more for the product than direct buying retailer does—he still is at a 
disadvantage. 

The Robinson-Patman Act is intended that there be no discrimination, and 
to guarantee all retailers that they purchase their goods at the same price. But, 
when manufacturers sell to large retailers and chains at the wholesale price 
plus promotional allowances of every description, even provide a detail man to 
unpack, price, shelf, and store sell the stuff with various inducements—just 
because they have a lot of store traffic, that is discrimination. Congress should 
act to remedy this situation. Certainly, the small storekeeper should be some- 
how competitive with larger ones—or there will be even more failures and the 
independent dealer will be a thing of the past. 


STATEMENT OF C. T. JEWELL, OF THE JEWEL WHOLESALE Co., McCook, NEBR 


My name is C. T. Jewell, I am the owner of the Jewell Wholesale Co 
We are located in McCook, Nebr., and support this bill wholeheartedly as we are 
located in a rural area and distribute the products of many manufacturers t 
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over 800 independent small retailers, most of whom are in direct competition 
with larger direct buying retailers. 

These small independent retailers do not have the opportunity to buy direct 
from the manufacturer, and most could not purchase sufficient quantity to 
quality, even if they were financially able. 

Manufacturers depend on companies like mine to introduce new products and 
certainly need the small retailer to provide the distribution necessary to acquaint 
the buying public with the new product. We are needed to perform our nec- 
essary function, but our independent retailers are placed in an impossible position 
of being forced to compete with the direct buyer who buys at our wholesale 
cost. 

Most of our small retailers are at least as efficient as their direct-buying com- 
petitor, but are penalized because they must buy from independent wholesalers 
who provide them with thousands of items, the extension of credit, in-the-store 
delivery, and countless other services for which he must receive some com- 
pensation, but who in turn must pay the manufacturer the same as the direct 
buying retailer who performs none of these services. 

Most large manufacturers insist that they could not survive without the serv- 
ices of independent wholesalers and retailers, but most claim they cannot dif- 
ferentiate on price, thereby making it nearly impossible for an independent re- 
tailer to compete with his direct buying neighbor. If the independent business- 
man does not survive, how are we to preserve competition, hold business in our 
rural areas, and keep all business from being in the hands of a few large na- 
tional companies. 

As an example: In my mail today I received a large manufacturer’s invoice 
amounting to nearly $1,000. In error they had enclosed an invoice to a local di- 
rect buying retailer totaling $33 and both invoices were extended at the same 
cost. However my retailers must sell the item at the same price as the direct 
buyer who pockets the small profit I must add to my cost. I urge your consid- 
eration of these bills. 


STATEMENT OF R. B. BERNHEIMER, OF GOLDSMIT-BLACK OF PARKERSBURG, IN¢ 
PARKERSBURG, W. VA. 


My name is R. B. Bernheimer. I am president of Goldsmit-Black, of Parkers- 
burg, Inc. We are located in Parkersburg, W. Va., at 2305 Ohio Avenue and 
service roughly 1,250 accounts within a 75-mile radius. We are strongly in 
favor of the functional discount amendment to the Robinson-Patman Act. 

This morning, I met a slight acquaintance (I know him from the golf course) 
at the post office. His name is Curtis Uhl. 

This being Thursday, I asked him if he was going to play golf this after- 
noon, since most of the stores are closed. 

His answer was “No’’-—he didn’t have time since the company he works for, 
Armour meatpackers, had just discharged the other salesman on the territory 

Now what has all this to do with the functional discount amendment to the 
Robinson-Patman Act? 

Talking to Curtis, I found that Armour felt the number of small stores in 
this area is decreasing rapidly. The chainstores are picking up the business 
which used to be the small independent retailers. Since the necessary number 
of calls is not there any more, Armour felt they could consolidate their twe 
territories in the Parkersburg area, probably the fastest growing industrial ter- 
ritory in the entire United States, and save the expense for one salesman. 

The main question really remains unanswered. Why is the small retailer 
disappearing from the picture? Forgetting the fact that the independent busi- 
nessman does not have the reserves to build large, modern, air-conditioned 
plush stores with unlimited parking facilities, his main trouble is that he can- 
not compete with his large, well-endowed brother as far as prices are concerned. 

It is a well known fact that chainstores are able to buy goods at the same 
prices as a distributor, in fact often they are given an advertising allowance, 
another word for extra discount, which is not available to wholesalers. 

It is our opinion that Washington must act at once in order to support the 
small independent retailer—or the grocery and drug business will wind up 
like the automobile industry—controlled as far as brands and prices are con- 
cerned by 3 or 4 colossal chain organizations. 
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We feel the easiest way to help the small man is to establish a price differen- 
tial. If the manufacturers insist on selling to large chain retailers, they should 
charge more for their product than they do to distributors and wholesalers. 
If this can be accomplished, all stores will be able to buy merchandise for prac- 
tically the same price. 

We pledge our support and urge you to keep small business in business. Let 
us keep large business from devouring their smaller brother; the independent 
merchant has always been the backbone of our country. If nothing is done, 
the chainstores will break his back. 


Mr. Roprno. That will conclude the hearings. 

Thank you very much, Mr. Kolodny, you have been very helpful 
and we will have the record open for a few days for receipt of other 
statements which may be submitted. 

I want to thank all of you witnesses who are appearing here and 
the hearings are now concluded. 


(Whereupon, at 11:45 a. m., the committee recessed, subject to the 
call of the Chair.) 


Xx 








